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PREFACE ’

Wetlands are a focus of contention in Alaska. Federal and state measures
have been enacted within the last few years to limit destruction of
wetlands and to protect their important natural resource values. Those

who wish to develop wetlands have found that constraints have been

placed on projects. At the same time, those who wish to preserve valuable
wetlands have found that wetlands are being altered. Both those interested
in development and those interested in conservation have expressed
reservations about the effectiveness of the existing system for managing

wetlands.

Wetlands controversies have been discussed in many forums. A great deal
of misunderstanding has surrounded much of this discussion and has made
it difficult to focus on the real, and important, issues. The Alaska
Coastal Policy Council has considered wetlands issues at sevéral of its
meetings during the last two years. Protection of important wetland
values and resolution of conflicts between different levels of government
in planning for and managing coastal development are important objectives

of the Alaska Coastal Management Program (ACMP).

This report was prepared at the request of the Coastal Policy Council by
the Office of Coastal Management (OCM) and was written by Amy D. Kyle.
Major objectives were to provide information on the issues related to
wetlands management and regulation, analyze the current wetlands management

system, identify problems with the system, and recommend approaches to

solving some of these problems. The report is based on review of existing



literature and materials, extensive interviews, and analysis of the case
histories of roughly 100 applications for permits for discharge of
dredged or fill material to wetlands. Recommendations presented were

endorsed by the Coastal Policy Council in February 1981.

Since work on this report was begun, several state and federal governmment
agencies have begun a cooperative effort to improve wetlands management
in Alaska. Omne important event was the formation in October 1980 of the
Alaska Wetlands Task Force (AWTF) to promote cooperation in working on
these issues. Several actions have already been taken to improve the
regulatory process., The recommendations contained in the report have
been endorsed by the AWTF and are meant to contribute to this overall

cooperative effort.

' This report consists of six chapters. Chapter One provides an introduction
to wetlands and Qetlands management. Chapter Two outlines the issues
related to wetlands regulation and wetlands protection in Alaska.

Chapter Three describes classification systems for wetlands. Chapter

Four describes federal and state legal authorities pertaining to wetlands.
Chapter Five describes the workings of the major wetlands regulatory
program, administered by the federal'government. Chapter Six presents
recommendations and outlines a strategy for improving management of

wetlands in Alaska, with emphasis on actions that can be taken by the

ACMP.



Chapter One: Introduction to Wetland Values and the Rationale for

Regulation

The term "wetlands" is used to describe several very different kinds of
lands that may perform similar ecological and physical functions.

Swamps, bogs, salt marshes, wet tundra and other lands that are periodi-
cally inundated by water or that support plants that are adapted for wet

areas are included under this general definition.

Providing habitat is the most widely recognized function or value of
wetlands. Many species of fish find breeding and rearing grounds in
wetlands. Wetlands are extremely important to resident and migratory
birds for resting, feeding, and nesting areas. Wetlands can be important
foraging grounds for large mammals such as caribou. Wetlands provide
habitat for other species, including shellfish and furbearers. Wetlands

may also produce organic material that becomes an important part of the

aquatic food chain.

The role that wetlands play in maintaining hydrological systems and the
quality of surface and ground waters is also important. Some wetlands
can absorb large quantities of water and act as natural flood control
systems for rivers by gradually releasing flood waters and reducing the
magnitude of high flows. Wetlands may slow the rate of runoff during
periods of normal rainfall and allow water that would otherwise run off
to be released gradually into aquifers. Wetlands may serve as natural

storm buffers and physically shield coastal lands from the effects of



tidal action. In some cases, sediments and pollutants may be filtered
out of waters draining through wetlands, and water quality may be thereby
improved. Wetlands may also serve as important resources fof recreation
and provide opportunities for bird watching, berry-picking, hunting, and
other activities. A full treatment of wetland values is beyond the

scope of this paper. (References are included.)

The natural values and functions of wetlands have only recently begun

to be understood. Before 1960, little was known of the values of wetlands,
which were generally considered to be wastelands. Government policy
historically favored f£illing or draining of wetlands to allow uses such

as agriculture or to provide land for roads or buildings.

In the contiguous 48 states, a significant percentage of wetlands has
been destroyed or altered beyond reclamation, though estimates of the
exact percentage vary. The U.S8. Fish and Wildlife Sefvice (USFWS)
estimated in 1976 that 40 percent of all wetlands had been destroyed.
Studies indicate that half the wetlands in the prairie pothole region of
the Midwest had been drained by 1950. About 125,000 acres of these
wetlands were drained between 1964 and 1968, and 188,000 acres were
converted to farmland in the 1950's. In California, one study estimated
that only 450,000 of an original 3.5 million acres of wetlands remained
in 1954. Many wetlands, especially marshes, have been converted to
resort housing along the East Coast and the Gulf of Mexico. Until
recently, spoils from dredging have been routinely dumped on accessible

wetlands.*

*Figures cited in this section were obtained from Horwitz, 1978.
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Few incentives have existed for a private landowner to protect the
important natural functions and values of wetlands. The natural values

and functions of wetlands tend to benefit the public in a general way

and not to increase the monetary value of wetlands to the private landowner.
Development of wetlands that causes destruction of their natural functiouns

and values can often result in financial gain to the owner of the wetlands.

Increased recognition of the important public benefits and functions of
wetlands and the extent to which they have been altered has resulted in
efforts by some states to exercise some control over development in
wetlands. Massachusetts adopted the first state statute regulating
wetlands development in 1963, Several other coastal states have adopted
wetlands statutes, though Alaska is one exception. State programs vary

greatly in their scope and effectiveness.

In 1972, the U.S. Congress determined that wetlands were resources of
national importance that required protection under federal law. As part
of the Federal Water Pollution Control Act Amendments of 1972, a regu-
latory program that required permits for discharges of dredged or fill
materials to many wetlands was created. The federal regulatory program
is the main mechanism for regulation of wetlands development in the
State of Alaska and consequently is the source of much of the contro-

versy over wetlands regulation.



WETLANDS IN ALASKA

In Alaska, characteristics of wetlands vary tremendously among different
regions of the state, In the mountainous terrain of Southeastern Alaska
and Prince William Sound, coastal wetlands most often occur at the
mouths of streams or heads of bays and in areas that have been associated
with glacial movements. Larger wetlands are usually found in or near
the deltas of streams carrying large sediment loads. Muskegs, which are
pockets of poorly drained soil, are also common.

.
Southcentral Alaska, including the Matanuska and éusitna River valleys
and the Kenai Peninsula, has large areas of wetlands. Extensive wet-
lands are associated with the major river valleys and may be found in

unconsolidated glacial deposits that are common in the region.

Vast areas of Western and Northern Alaska are wetlands because of hydro-
logic and geologic conditions resulting from.the presence of permafrost.

On the North Slope there are large areas of wet tundra with low topographic
relief and nearly universal near-surface sheet flows of water. Permafrost
forms an impermeable layer underlying the surface and prevents water

from draining downward. In Western Alaska, vast areas of low relief and
extensive wetlands are associated with the major river systems and

deltas of the Yukon and Kuskokwim Rivers.

The different regions of the state also experience different types of
development in wetlands. In Southeast, a large percentage of development

in wetlands is associated with log transfer and storage sites. Residential



development on waterfronts is an important demand on wetlands in Southeastern
and Southcentral Alaska as is demand for sites for commercial and industrial
facilities. 1In Western Alaska, housing development has been a primary

demand for wetlands. In Northern Alaska, activities related to petroleum
extraction and transport are the most important. The construction of

roads and other transportation facilities such as airports in wetlands

is another important wetlands development issue.



Chapter Two: Regulation of Wetlands Development in Alaska -

Discussion of Issues

With passage of the Federal Water Pollution Control Act Amendments

(FWPCA) in 1972, the federal government made a major commitment to
protect wetlands from development. Section 404 of the FWPCA requires a
federal permit for discharge of dredged or fill material in many wetlands.
The resultant permit program, called the "404" program, is the focus of

most outcry against wetlands regulation in Alaska.

Many issues have been raised that relate to the federal regulatory
program and other programs that apply to wetlands management. These
seem generally to fall into two groups. First are procedural problems
_with the federgl regulatory program and its relationship to other federal,
state, and local requirements. Second are disagreements with the way in
which substantive decisions are made under the existing system, from
both conservation and development oriented perspectives. Other issues
that are broader in scope relate to the proper level of protection of
wetlands and proper relationship between government regulation and
private property rights. This report focuses primarily om the issues
related to the existing management system and touches only briefly on

the larger philosophical and political issues.

PROCEDURAL PROBLEMS WITH THE 3YSTEM

Representatives of all interests involved in the 404 permit program have
expreggsed dissatisfaction with some of the procedures of the existing

system. The major concerns are outlined in this section.
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Length of Processing Times for Permits

The length of time required for processing of 404 permit applications is
probably the most common and universal procedural complaint. Some

permit applications for controversial projects have, in past years, been
held indefinitely without final action. Relatively small and noncontroversial
projects have routinely required more than six months for a final decision.
Processing times of up to a year have not been uncommon. During the

last year, processing times have been éecreased and indefinite delays
largely eliminated. Still, applications for noncontroversial projects
require roughly 115 days to be processed. Controversial projects may

take much longer. Developers who are not aware of the average processing
times may not submit applications until shortly before the planned date

of construction. Projects sometimes must be delayed when permits are

not processed within the available time pericod.

Duplicative Reviews

A second common complaint about the permitting system is duplication in
review of applications. Though the U.S. Army Corps of Engineers (COE)
is responsible for administering the 404 program, many other federal,
state, and local government agencies review proposed projects and offer
comments to the COE on what its decision should be. Many projects that
require a 404 permit will also require other govermmental permits or
authorizations. Consequently, a single project may be reviewed more

than once by a single agency as different permits are obtained. 1In



addition, a number of different state and federal agencies consider the
same factors, if not the same criteria and standards, in reviewing each
permit application. One or both of these practices are seen by some as

duplicative.

The issue of '"duplicative" reviews is sometimes raised as way of ex-—
pressing disagreement with the substantive comments or stipulations
offered by an agency. A particular agency's review may be called
"duplicative" if the review turns out to be unfavorable to a particular

perspective,.

Applicants' Difficulties in Understanding the System

An applicant's success in dealing with the 404 review process depends in
part on the capabilities and resources available to the applicant.
Preparation of the initial application may be difficult for individuals
without certain resources. An applicant familiar with the review process
can arrange for preliminary review before a proposal is formally submitted
and can often work out potential objections at the outset. A less
knowledgeable applicant usually does not discover any problems until

well after the formal proposal is submitted. The full range of issues

and factors considered during the review is not made clear to applicants,

Applicants who are not able to remain in communication with reviewing

agencies and to provide information as needed may be at a disadvantage.

Negotiations on stipulations for proposed projects may be more difficult

10



for an applicant without technical resources. Applicants may experience

frustration and find it difficult to respond constructively.

Lack of Predictability in Permit Decisions

At present, the only way to determine whether a proiect can receive a

404 permit is to prepare an application, submit it, and wait until the

final decision is made. There are no manuals that explain the types of
designs or projects that are approvable in a given area. Regulations
governing permit decisions offer some guidance, but are open to interpretation.
In areas distant from Anchorage, it is difficult for an applicant to

arrange for a site inspection to determine whether a development site is
located wholly or partially within a wetland subject to the 404 program.

This makes it'difficult_for landowners to predict the outcome of regulatory

decisions and to plan for development.

Inadequate Enforcement Capability for the 404 Permit Program

’

The lack of enforcement capability for the 404 program is generally

perceived to be a major issue. The COE does not have personnel avail-
able to conduct a comprehensive surveillance program to detect unauthor-
ized wetland fills and must rely instead on isolated inspections and
reports from other agencies and individuals. There is virtually no
inspection for compliance with permit conditions. Morever, resources
available to prosecute violations are inadequate. This is generally
felt to provide an incentive for developers to ignore the requirements

of the law.
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CONCERNS WITH THE SUBSTANCE OF DECISIONS

Perhaps the most serious concerns about the 404 permit program relate to
the substantive basis for the decisions made. There is obvious dis-
vagreement on this issue between different groups involved in the 404
permit process. Perspectives of resource managers charged with
responsibilities in the 404 permit program, representatives of local

governments, and different elements of the public vary significantly.

Limitations of Permit Review as a Management Tool

Many representatives of resource agencies responsible for reviewing

permit applications express frustration with the limitations of case~by-case
review of projects as a management tool. Review of individual projects

is currently conducted in the absence of assessment of the effects of
development on each affected ecosystem as a whole and without mechanisms

to resolve conflicts on a broader basis. As a result, important resource
management controversies are repeated as projects continuously come up

for review. Some agencies have adopted a "conservative" attitude by
objecting to or limiting the number of projects in critical areas where

cumulative impacts could pose a problem.

Lack of Information on Locations and Values of Wetlands

Virtually all groups involved in the 404 permit program agree that too
little information is available on the locations of wetlands. The areas

under the federal jurisdiction have not been mapped, with a very few

12



exceptions. Developers and regulators alike are hampered in their
efforts by uncertainty over which areas are legally included under
wetlands regulations. Many people unfamiliar with the details of the
legal requirements have expressed confusion over different scientific

and administrative definitions of wetlands.

Substantial agreement also exists that too little information is avail-
able on the values and functions of wetlands to ensure that sound de-
cisions can be made. This issue is peréeived somewhat differently by
different groups. Federal resource agencies are responsible for protecting
wetlands, which are assumed to be valuable under federal law. 1In the
absence of information on the values of wetlands, federal agencies may
také a conservative approach to approving projects. Difficulty in
distinguishing between extremely valuable and less important wetlands
requires that all wetlands be protected. Resource agencies support
further research to assess wetland values. By contrast, some developers
and other members of the public believe that wetland values are over—
protected by federal law and overestimated by resource agencies, based
on the evidence available. Many object to any conservative approach to
reviews of projects. Feelings on the value of additional research are

mixed.

Documentation of the values of wetlands is seen by some to be needed to
overcome public perceptions that undervalue wetlands, even in economic
terms. The history of destruction of wetlands reveals poor analysis and

understanding of the economic impacts wetlands development may have on

13



local areas in terms of increased flood damage, increased water treatment
costs, loss of valuable species of fish and birds, and loss of recre-

ational opportunities.

Lack of Clear Criteria To Guide Decisions

The procedures used by government agencies in their reviews of 404

permit applications are defined, to a certain exteﬁt, in the form of
regulations adopted by the COE and Environmental Protection Agency

(EPA), and guidelines adopted by the Alaska Coastal Management Program
(ACMP). The guidance contained in these regulations is open to significant
interpretation. Application of regulations is not always uniform. Moreover,
agencies' adherence to their own legal authorities during reviews is in

some cases questionable.

Definition of Uses Permissible in Wetlands

Regulations adopted pursuant to the federal law establishing the 404

program generally allow development in wetlands only when there are no
"practicable" alternative and no adverse impacts on important aquatic
resources. Only those activities that are "water-dependent" are usually
allowed., The federal agencies have largely reserved to themselves the

right to define the uses ?hat are "water~dependent.”  Increased involvement
of the public and local govermments in defining this term and applying

the regulations in a way that reflects conditions in Alaska is an important

concern for many.
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ISSUES OUTSIDE THE REGULATORY FRAMEWORK

Consideraticn of appropriate means of managing wetlands raises several
broader issues. The effect of regulation of wetlands development on
private owners of wetlands is important. Restriction of development can
result in decreased property values. Federal regulation of wetlands
development has not been considered by the courts to be a "taking” of
private property without compensation. However, many owners of wetlands

where development is restricted feel that compensation should be paid.

The types of wetlands and development.activities that should be subject
to regulation is another basic issue. The federal regulatory program
applies only to discharge of dredged or fill material, but not alter- -
ation of wetlands by other means such as draining. The federal regu-
latory program excludes some isolated wetlands from regulation. A few
states protect wetlands that fall outside thé federal program. Some
feel that such an effort, either through administrative or legislative

actions, would be appropriate for Alaska.
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Chapter Three: Definition, Identification, and Assessment of Values

of Wetlands

The goal of wetlands management programs 1s to preserve the important
natural resource values of wetlands. An early step in developing any
program to manage or regulate wetlands is to define what wetlands are,

where they are located, and what these important resource values are.

In Alaska, both regulatory and planning approaches to wetlands management
are hampered by the lack of very basic information. Although the term
"wetlands'" has been defined, little information is available on locations
and values of wetlands. Lack of this basic information undermines the
credibility and effectiveness of any management program. Resource
managers, who must often make decisions on the probable effects of
development on wetlands with minimal information, and developers, who

are often unable to determine whether their lands fall under a regulatory

program, are affected.

FEDERAL REGULATORY AND OTHER DEFINITIONS OF WETLANDS

A single definition of wetlands has been developed and adopted for
federal regulation of discharges to wetlands. This definition was
prepared by the U.S. Army Corps of Engineers (COE) and is contained in

the COE's regulations. It defines wetlands as:

16



those areas that are inundated or saturated by surface
or ground water at a frequency and duration sufficient
to support, and that under normal circumstances do
support, a prevalence of vegetation typically adapted
for life in saturated soil conditions. Wetlands
generally include swamps, marshes, bogs, and similar
areas (Part 323.2(c) of Title 33, Code of Federal
Regulations).

This definition is used for all reviews and comments under the federal

regulatory program.

The adequacy of this definition for conditions in Alaska has been questioned
for two reasons. The definition can be interpreted to include wet

tundra, moist tundra, and muskeg. The COE has determined that wet

tundra falls under this definition and is now considering whether the
définition includes moist tundra. 'There is some question over whether
tundra and muskeg fall under the intent of the Clean Water Act, parti-
cularly in view of the vast extent of tundra in Alaska. The definition

has also been criticized for requiring the presence of vegetation, as

some low-lying areas immediately adjacent to watercourses are not vegetated.

Different definitions of wetlands have been adopted by other agencies to
meet other needs. Though there are significant differences among them,

these have no bearing on the federal regulatory definition.

The U.S. Fish and Wildlife Service (USFWS) has developed a wetlands
definition and a classification system suitable for use by the scien-
tific community and resource managers (Cowardin, 1979). Wetlands are

defined by vegetation, soils, and timing of flooding or soil saturation.
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(The definition and classification system are more fully explained in

the following section.)

The State of Alaska has adopted a definition of wetlands under the
regulations of the Alaska Coastal Management Program (6 AAC 80.919).

This definition states that

"Wetlands" includes both freshwater and saltwater
wetlands; "freshwater wetlands" means those environ-
ments characterized by rooted vegetation which is
partially submerged either continuously or periodically
by surface freshwater with less than .5 parts per
thousand salt content.‘and not exceeding three meters

in depth; "saltwater wetlands'" means those coastal
areas along sheltered shorelines characterized by
halophlic hydrophytes and macroalgae extending from
extreme low tide to an area above extreme high tide
which is influenced by sea spray or tidally-induced water
table changes. '

Halophylic hydrophytes are plants that are found in wet areas and that

tolerate salty soil. The ACMP definition is used primarily to define

areas subject to certain planuning requirements.

EFFORTS TO IDENTIFY LOCATIONS AND VALUES OF WETLANDS

Several state and federal agencies have undertaken projects to identify
wetlands in Alaska. Most of these projects focus on a particular area
and a particular resource management issue, with the significant exception

of the National Wetlands Inventory.

Differences between definitions of wetlands becomes an issue in wetlands

identification projects. The definitions of wetlands used for mapping

18



projects vary. The definition adopted for a particular project depends
in part on the methods of data collection and analysis that are used.
Mapping projects usually have not used the federal regulatory definition

of wetlands adopted by the COE.

There are geveral reasons why the mapping efforts have not focused on
defining the federal jurisdiction over wetlands. To do so requires
information on hydrology, including both surface and subsurface flows
and connections, that is not necessary for many other purposes and that
cannot be obtained from the remote sensing imagery that is used in many
projects. To define the COE's jurisdiction also requires interpretive
decisions that would normally be made by the COE. The scale needed to
show precisely the extent of the COE's jurisdiction is much larger than
that employed by most mapping projects. Since wetland systems can
change rapidly, detailed maps may become obsolete within a few years.
Lastly, some scientists feel that the federal regulatory definition does
not adequately define the areas that are of concern from an ecological

perspective.

Identification of wetlands 1s only a first step in managing wetlands
resources, After the wetlands are identified, their resource values and
functions must be determined. This 1is necessary to allow wetlands that
serve important functions to be distinguished from those that do not.
Several approaches have been taken to understanding values of wetlands.
The simplest, though least tenable, approach is to assume that all

wetlands are valuable., This is the basic assumption expressed in the
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guidelines prepared by EPA for analysis of 404 permit applicationms.

A second approach is to specify the resource values that are usually
associated with different types of wetlands that can be identified by

easily measured traits, such as vegetation. Under such a system, all
wetlands with the same type are assumed to have similar values. The
wetlands evaluation for the proposed gas pipeline corridor, described in the
next section, has used this approach. A third approach is to determine

the valuable functions of wetlands on a site-specific basis. This is

the approach taken by the Alaska Department of Fish and Game (ADFG) in
evaluating habitat values of wetlands near Sitka, as described in the

next section.

Each of the three approaches has advantages. The first approach provides

- for most effective protection of wetland values ﬁnd requires no expenditures
for data collection. However, it places constraints on development that
are unacceptable to many people. The second approach has the significant
advantage of allowing wetland values to be identified primarily on the
basis of data that is relatively easy to obtain, such as remote sensing
imagery. Site-specific field surveys, which are time-consuming and
expensive, are not needed. The major constraints on this approach are

the limitations on the ability of resource managers to accurately correlate
resource values of wetlands with more easily measured physical and
biological traits. The third approach, surveying wetland values directly,
allows the best understanding of wetland values. The expense of this

kind of survey is its major drawback and limits its usefulness.
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National Wetlands Inventory

The most comprehensive wetlands mapping project in Alaska is the National
Wetlands Inventory (NWI) conducted by the USFWS. The mapping is based
on remote sensing imagery. It uses a classification system that was
developed by the USFWS to be as universally applicable as possible,
reflect ecological relationships, and lead to reasonable mapping units.
The classification system is described in a 1979 report (Cowardin,

1979). The mapping is ongoing in Alaska and other parts of the country.

The USFWS defines wetlands as:

lands transitional between terrestrial and aquatic
systems where the water table is usually at or near
the surface or the land is covered by shallow water.
For purposes of this classification wetlands must have
one or more of the following three attributes: 1) at
least periodically, the land supports predominantly
hydrophytes; 2) the substrate is predominantly un-
drained hydric soil; 3) the substrate is nonsoil and
is saturated with water or covered by shallow water
at some time during the growing season each year
(Cowardin, 1979, p. 3, emphasis added)

This definition differs from the federal regulatory definiton most

notably in that it allows any of three factors ~ wetland vegetationm,
hydric soil, or presence of water - to serve as an indicator of wetlands.
By contrast, the COE's interpretation of the federal regulatory definition

for Alaska requires the presence of all three factors.

The USFWS classification system divides wetlands into five groupings -
marine, estuarine, riverine, lacustrine, palustrine. The system allows
further subdivision of the main groupings into subsystems, classes,

subclasses, and subdominance types (see Figure 1).
21



System

Subsystem

Subtidal

Class v

Rock Bottom
[:Unconsolidated Bottom

r—Marine

—— Estuarine

— Riverine

WETLANDS AND DEFT’ WATER HABITATS -

b—Lacustrine.

Aquatic Bed
Reef

Aquatic Bed
Reef

- ———— _Intertidal

Racky Shora
Unconsclidated Shore

Rock Bottom
Unconsolidated Bottom

’—————-Subtidal

Aquatic Bed
Reef

Aquatic Bed

Reef

Streambed .

Rocky Shore .

Intertidal

Unconsolidated Shore
Emergent Wetland
Scrub-Shrub Wetland
Forested Wetland '

Unconsolidated Bottom

Rock Bottom
EAquaCic Bed

Tidal —

—Lower Perennial

Upper Perennial

Rocky Shore
EUnconsolidated Shore

Ewmergent Wetland
r—Rock Bottom
Uznconsciidaizd Bottom
Aquatic Bed

Rocky Shore
Unconsolidated Shore

Ewergent Wetland .

Unconsolidated Bottom

FRock Bottom
Aquatic Bed

tHocky Shore
Unconsolidated Shore

Streambeci

b _Intermittent

r Rock Bottom
Unconsolidated Bottom

————————— Limnetic

Littoral

L Aquatic Bed

Rock Bottom
Unconsolidated Bottom
Aquatic Bed

Rocky Shore
EUnconsolida ted Shore

Emergent Wetland
Rock Bottom
Unconsolidated Bottom
Aquatic Bed
Unconsolidated Shore

L__ Palustrine

Moss-Lichen Weltland
Emergent Wetland
Scrub-Shrub Wetland
Forested Wetland

Fig. 1. Classification hierarchy of wetlands and deepwater habitats, showing systems, subsystems, and classes. The Pulus-
trine System does not include deepwater habitats,
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The USFWS has prepared NWI maps for some parts of Alaska. Draft maps of
wetlands in the U.S. Geological Survey's (USGS) 1:250,000 Kenai quad—
rangle and portions of the Anchorage quadrangle are available at a scale
of 1:63,360. Production of an additional 100 quadrangles at a scale of
1:63,360 is planned for the next two years, focusing on parts of the
Nortg Slope, Southcentral Alaska, and Southeast. The schedule for map
production and a list of existing maps are shown in Figure 2. Data are
obtained from high altitude photography made available by the National
Aeronautics and Space Administration (NASA). High altitude photography
is supplemented by field surveys, soil surveys where available, and use
of USGS maps. The maps are prepared at the NWI headquarters in Florida

with direction from USFWS staff in Alaska.

NASA Demonstration Project

The National Aeronautics and Space Administration (NASA) has funded a
project to research ways of using digitized satellite imagery in wet-

lands identification. Results of field surveys of soils and vegetation
will be used to develop a method to allow digitized imagery to be interpreted
to identify wetlands. If a successful method is developed, it should be
possible to generate maps of wetlands in similar areas quickly from the
digitized data with a minimum of supplemental field surveys. Roughly
$200,000 will be available during the next two years to develop and use

these methods.
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Figure 2. CURRENT STATUS OF NATIONAL WETLANDS INVENTORY MAPS FOR ALASKA

Draft Maps Available

Anchorage (Scale - 1:25,000) Anchorage (Scale - 1:63,360)

B-6NW, B-7NE, B-7NW
C-6SE, C-6SW, C-7SE, C-7SW

Kenaj (Scale - 1:63,360)

A-4

B-1 through B-8

C-1 through C-4, C-8
D-3 a
D-5

Maps Scheduled for Production during 1980

- Remainder of Anchorage 1:63,360 maps
- Remainder of Kenai 1:63,360 maps
- A1l of Tyonek 1:63,360 maps

Maps Scheduled for Production in Fiscal Year 1981

Beechey Point (A-1 through A-5, B-1 through B-5)
Harrison Bay (A-1, A-2, B-1, B-2)

Sagavanirktok (C-3 through C-5, D-1 through D-5)
Umiat (C-1 through C-3, D-1 through D-3)

Flaxman Island (A-3 through A-5)

Mt. Michaelson (C-4, C-5, D-4, D-5)

Juneau (B-3 through B-6, C-3 through C-6, D-3)
Ketchikan (A~2 through A-4, B-5, B-6)

Skagway (A-1, A-2, B-2 through B-4)

Bradfield Canal (C-6, D-6)

Petersburg (C-3, D-1, D-3)

Valdez (A-2 through A-7, B-2 through B-4, C-2 through
C-4, D-2 through D-4)

Seward (A-7, B-7, C-6, C-7, D-6, D-7)

Cordova (B-2 through B-4, C-2 through -5, D-2, D-3)
Gulkana (A-3 through A-6, B-2 through B-4, C-1 through

c-4, D-3, D-4)
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ADEC Wetland Inventory . -

In 1977, the Alaska Department of Envirommental Comservation (ADEC)
produced a Preliminary Inventory of Tidally-Influenced Wetlands (Imamura,
1977). The report proposed a definition for tidally-influenced wetlands.
USGS maps were used to identify areas where tidally-influenced wetlands
were likely to exist, and their acreages were computed. The maps have

not been reprinted, and a final version of the report is not planned.

ADFG Habitat Evaluation in Sitka

The Alaska Department of Fish and Game (ADFG) has recently completed a
demonstration habitat evaluation project for the City and Borough of
Sitka, as part of the district coastal management program. ADFG has
identified the important aquatic habitats. Under this program, all of
the wetlands were inventoried and their values described on a site
specific basis, based on field surveys. Orthophoto base maps have been
prepared for the area. Using the habitat data, the City and Borough of
Sitka expects to seek lssuance of several general permits by the COE

through its coastal management program.

Gas Pipeline Corridor Wetlands Identification and Classification

The proposed gas pipeline corridor includes many wetlands. Large quantities
of £i11 will be placed within this corridor to form a foundation for the
gas pipeline. This work could require hundreds of 404 permits. 1In an

attempt to minimize the paperwork required for the permits, the resource
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agencies, working with the COE, have devised a classification system for
the gasline corridor wetlands. Using detailed aerial photos, the
locations of wetlands were identified. Wetlands were divided into 18
different habitat types, according to type of vegetation and other
factors. The 18 types of wetlands were then divided into three classes
corresponding to their natural value. The classification system has
identified important wetlands. This will allow the gas pipeline to be
relocated away from any critical wetlands encountered in the proposed
route. Placement of the gravel pad in wetlands in the category for

least sensitive wetlands may be allowed under a general permit.
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Chapter Four: Federal, State, and Local Legal Authorities Related to

Wetlands

Federal, state, and local legal authorities and programs all contribute
to the existing wetlands management system in Alaska. It may be in part
because there are several authorities and because their provisions and

inter-relationships are complex that wetlands issues appear to be diffi-

cult to resolve.

The legal authority that has had the greatest impact on Alaska, and on

the nation as a whole, is the Federal Water Pollution Control Act Amendments
(FWPCA) of 1972, as amended by the Clean Water Act of 1977. The state
authorities that have the greatest effect on wetlands development decisions
in Alaska are the Alaska Coastal Management Act, the Alaska water quality
standards, and state anadromous fish protection statutes. State law

also provides substantial additional authority to regulate land and

water uses that affect wetlands. Through planning and zoning powers,

local governments have substantial authority to restrict wetlands development.

FEDERAL AUTHORITIES FOR WETLANDS PROTECTION

Federal authority over wetlands has been expanded in recent years to
encompass a national regulatory program, wetland acquisition programs,
and an executive order requiring federal agencies to minimize destruction

of wetlands.
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Federal Regulation of Discharges to Wetlands

The Federal regulatory program established by Section 404 of the Clean
Water Act is the most comprehensive authority for wetlands protection.
The regulatory system as it currently exists has developed through a
complicated series of administrative determinatioms, legal findings and
statutory changes. The evolution of the legal framework for the 404
permit program is described in this section. The way in which the

program functions in Alaska is described in Chapter Five.

History of the 404 Permit Program

The "404".permit program was established with passage of the Federal
Water Pollution Control Act Amendments (FWPCA, P.L. 92-500, 33 USC 466
et seq)* on October 18, 1972. Section 404 of the FWPCA, in conjunction
with Section 301, requires that permits be obtained from the Secretary

of the Army for any discharge of dredged or £ill material into navigable
waters. The term "navigable waters" was defined in the FWPCA to mean
"the waters of the United States, including the territorial seas.”" The
role of administering the 404 permit program was given to the U.S. Army
Corps of Engineers (COE) because of the COE's longstanding responsibility
for regulating construction in navigable waters, under the Rivers and

Harbors Act of 1899 (33 USC 401).

* Portions of the current law, including the 1977 amendments, are reprinted

in Appendix 3.
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The 1899 Act authorized the COE to issue several kinds of permits.
Under Section 10, the Corps issues permits for comstruction of structures
such as "'piers, breakwaters, bulkheads, revetments, power transmission

lines, aids to mavigation,'" and for work such as "dredging and stream

channelization, excavation, and filling."

Consideration of environmental concerns in COE permits decisions preceded
- passage of the FWPCA in 1972. As a result qf amendments to the Fish and
Wildlife Coordination Act (passed in 1934, amended since; 16 USC‘661 et
fﬁi')’ the COE was required to consider environmental issues in its
review of permits beginning in 1968. New regulations published on
December 18, 1968 defined a process called the "public interest review"

to address environmental concerns. *

After the FWPCA was passed in 1972, the COE initially interpreted the
authority granted under Section 404 very narrowly and considered its
jurisdiction under Section 404 to be the same as that established under
the 1899 Rivers and Harbors Act. This definition, as formulated in

1972, included "all waters susceptible to use in their ordinary condition
or by reasonable improvement for transport of interstate or foreign
commerce and all waters subject to the ebb and flow of the tide." This
definition did not take into account the redefinition of "navigable

waters" in the FWPCA to mean '"all waters of the United States."

The Natural Resources Defense Council (NRDC) and the National Wildlife
Federation (NWF) filed suit against the COE for its interpretation of

its jurisdiction. The NRDC and NWF were concerned that the COE's narrow
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definition of jurisdiction was not consistent with the broad goals and
intent of the FWPCA. On March 27, 1975 the District Court for the
District of Columbia found in favor of the NRDC and the NWF (NRDC vs.
Callaway, 392 F. Supp. 685). The court ordered the COE to rescind its
regulations and rewrite them to reflect the broader intent and objectives

of the FWPCA.

The COE expanded its jurisdiction for 404 permits in response to the
court;s decision and published new regulations on July 25, 1975. A
schedule for expansion of the program was adopted and included three
phases. During Phase I, which began immediately, the COE assumed juris-
diction over all waters included under its previous definition of navi-
gable waters and their adjacent wetlands. At the start of Phase II, in
September 1976, the COE asserted jurisdiction over primary tributaries
to Phase I Qaters and lakes greater than five acres 1In surface area,
plus wetlands adjacent to these waters. In July 1977, all waters of the
United States were included under the 404 jurisdiction. Thus, though
the FWPCA was passed in 1972, provisions of Section 404 were not fully

implemented until 1977,

Regulations Governing the 404 Program

The scope of the COE's review of permit applications is, by regulation,

very broad. Under Title 33 of the Code of Federal Regulations, 320.4(a),

the COE conducts a public interest review:

based on an evaluation of the probable impact of the proposed
activity and its intended use on the public interest . . . . All
factors which may be relevant to the proposal may be considered,
among these are conservation, economics, aesthetics, general environ-
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mental concerns, historic values, fish and wildlife
values, flood damage prevention, land use, navigation,
recreation, water supply, water quality, energy
needs, safety, food production.
Under Part 320.4(b) of its regulations, the COE specifically considers
effects on wetlands. The regulations list seven values of wetlands that
are to be preserved and mandates consideration of cumulative impacts.
The section gives the COE the option of drawing on the expertise of

other federal agencies in making technical determinations and in evalu-

ating particular values.

Though the 404 permit program is administered by the COE, the U.S.
Environmental Protection Agency (EPA) was also given an important role
in the program. Under Section 404 (b) of the Clean Water Act, EPA was
directed to prepare guidelines to be appiied by'the>COE during review of
all permit applications for envirommental factors. A perosed projeét
that does not meet the tests required by the 404(b) guidelines can be
approved by the COE only in very limited circumstances. Consequently,
the 404(b) guidelines, which function as regulations, provide critical
guidance for the implementation of the federal law. EPA adopted interim
guidelines on September 5, 1975. These were replaced by Final Guidelines
for Specification of Disposal Sites for Dredged or Fill Material published

on December 24, 1980, at page 85336 of Volume 245 of the Federal Register.

They went into effect on March 23, 1981.

The basic analytic structure of the 404(b) (1) guidelines is set out in
Section 230.10. This section outlines four basic requirements, which

are amplified in other portions of the regulations.
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Section 230.10.(a) requires that discharges to waters of the United
States, including wetlands, be prohibited if "practicable alternatives"
exist unless such alternatives are likely to have other, more significant
adverse impacts. Alternatives may include either changes in project
design to avoid discharge of dredged'or fill material or selection of a
site that does not include waters of the United States or wetlands. The
following statement (at Section 230.10.(a)(2)) defines "practicable

alternatives."

An alternative is practicable if it is available and capable
of being done after taking into consideration cost, existing
technology, and logistics in light of overall project
purposes., If it is otherwise a practicable alternative, an
area not presently owned by the applicant which could
reasonably be obtained, utilized, expanded, or managed in
order to fulfill the basic purpose- of the proposed activity
may be considered.

The presumption expressed in the guidelines is that practicable
alternatives to discharge of dredged or fill material to wetlands always

exist, unless explicitly demonstrated to be otherwise.

Section 230.10(c) prohibits discharges that "will cause or contribute to

' Extensive

significant degradation of the waters of the United States.'
tests and methods of analysis pertaining to this section are contained

in the regulations, in Subparts B through G, Significant adverse effects

are defined as:

(1) Significantly adverse effects of the discharge of pollutants
on human health or welfare, including but not limited to
effects on municipal water supplies, plankton, fish,
shellfish, wildlife, and special aquatic sites [i.e.
wetlands]
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(2) Significantly adverse effects of the discharge of pollutants
on life stages of aquatic life . . . .

(3) Significantly adverse effects of the discharge of pollutants
on aquatic ecosystem diversity, productivity, and stability .

(4) Significantly adverse effects of discharge of pollutants
on recreational, aesthetic, and economic values.
Section 230.10(d) requires that any permitted discharge be undertaken
only after "appropriate and practicable steps have been taken . . . (to)
minimize potential adverse impacts of the discharge on the aquatic

ecosystem."

The guidelines detail how different factors should be analyzed, but

speak only in general terms to the main issues. The new guidelines
differ from earlier versions in several ways,'most notably in omitting
the requirement that an applicant demonstrate the ''meed" for any proposed
"activity. The definition of ''practicable alternatives" has also been

"cost' has been added as an important factor.

simplified, and
Under Section 404(c) of the Clean Water Act, EPA was also given the

power to veto any decision made by the COE to issue a permit. The veto
may be applied either to permit applications or permits that have been

1

issued. EPA has exercised this power only very rarely.

Legislative Changes Under the 1977 Clean Water Act

The most recent legislative changes to the 404 program were enacted in
1977 with passage of the Clean Water Act (P.L. 95-217). Several pro-

visions were added to Section 404. A nationwide authorization, which
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eliminated the need for permits, was given to some activities, particularly
those related to agriculture and silviculture, in Section 404(f). The

COE was authorized for the first time to issue general permits to allow
specific kinds of discharges identified in certain areas to be undertaken

without need for individual permits, in Section 404 (e).

The Clean Water Act also allowed the states to assume responsibility for
much of the administration of the 404 program in areas that were not
included under the COE's 1972 definition of navigable waters, in Sections
404 (g~1). However, the states were not given the flexibility to follow
a structure different from that used by the federal agencies. This
option has proved to be unattractive to the states. No state has yet

assumed the 404 program.

Participation of Federal Resource Agencies

The participation of two federal resource agencies in the permit program
is mandated by the U.S. Fish and Wildlife Coordination Act (FWCA, 16 USC
661 et seq.) One objective of the FWCA was to provide for consideration
of impacts on fish and wildlife values as well as other factors in COE
decisions on projects. The FWCA calls for review of projects affecting
waterways by the U.S. Fish and Wildlife Service (USFWS) and the state
agency responsible for habitat management before authorization by the
Corps of Engineers. Under the provisions of Executive Reorganization
Plan Number 4, the National Marine Fisheries Service (NMFS) also reviews

permit applications.
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Role g£ the States Under Federal Laws

The states participate in the review of 404 permits under several federal

authorities.

The U.S. Congress gave each state a veto over the issuance of federal

permits for discharges under the Clean Water Act in Section 401, Before

a permit may be issued under the Act, the state must certify that the
activity to be permitted will not violate state water quality standards

or other applicable state laws, The state is given up to one year to

make each determination. The Alaska Department of Environmental Comnservation

(ADEC) has the authority to certify permits for the State of Alaska.

The federal Coastal Zone Management Act (FCZMA, P.L. 92-583, amended in
1976 and 1980) provides authorization and funding for states to develop
and implement coastal management programs tailored to their individual
needs and encompassing national objectives. Once state programs are
developed and approved, Section 307 of the FCZMA requires most federal
actions to be consistent with the state programs. The states may review
proposed federal actions, including grant proposals, regulations, and
permit applications, to determine whether they are consistent with state
programs. In Alaska, 404 permit applications for activities within the
coastal area are subject to "consistency review" coordinated by the
Division of Policy Development and Planning (DPDP). Proposed uniform
procedures for permit processing will, if adopted, allocate this function

among several agencies.

35



As mentioned previously, the Fish and Wildlife Coordination Act requires
that the fish and wildlife managément agency in each state be consulted
before the COE may issue a permit. The Alaska Department of Fish and
Game (ADFG) fulfills this responsibility. Though the COE must consider
comments provided by ADFG in its determinations, the consultation pro-

visions of the FWCA do not constitute a state veto power.

Land Acquisition Programs

The federal government first recognized the value of wetlands as habitat
with passage of the Migratory Bird Conservation Act of 1929 (16 USC
715a-715s) and the Migratory Bird Hunting and Conservation Stamp Act of
1934 (16 US 718). These acts created the first of several federal
programs to acquire important habitat areas and "authorized the U.S. Fish
and Wildlife Service (USFWS)'to purchase lands or easements on land to
preserve important waterfowl habitat. The program is funded by stamps
required of hunters and by a loan program created in 1961. Over 2.2

million acres of waterfowl habitat were acquired between 1935 and 1976.

The USFWS currently administers several refuges primarily for water
birds in Alaska, including the Clarence Rhode and Izembek National
Wildlife Refuges. The refuges include extensive wetlands. The USFWS
has identified other critical habitat areas and recommended areas for
acquisition. Lan§s for additional refuges were withdrawn under the
Alaska lands bill passed by the U.S. Congress in 1980. The current
policy of the USFWS is to purchase lands only when other means of pro-

tecting wetlands are not available.
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The Land and Water Conservation Fund was established under authority of
the Land and Water Conservation Fund Act (16 U.S.C. 460L-4 to 460L-11)
to provide funds for purchase of fee and easement interests in lands for
protection of fish and wildlife and endangered species, as well as for
other reasons. Some of these funds are available to the USFWS and other

agencies for land purchase. Some funds are also available to the states.

Under the Water Bank Program, the U.S. Department of Agriculture is
authorized to enter into contracts with landowners for preservation of
wetlands determined to be important for nesting and breeding of waterfowl,
under authority of the Water Bank Act of 1970 fUSC 1301~1311). The

owner receives annual payment for protecting wetlands at a rate fixed at
the date of contract. The fixed rate has resulted in a high rate of
contract cancellation. The program applies only to certain types of

inland freshwater wetlands.

Executive Order On Wetlands

The executive branch of the fedéral government has taken steps to minimize
damage to wetlands resulting from government development activitieé.
Executive Order No. 11990, reprinted in Appendix 8, was signed on May

24, 1977. 1t requires each federal agency to determine how its activities
affect wetlands and to revise regulations to minimize adverse impacts on
wetlands. This is an important action, since many wetlands have been
destroyed with federal assistance or subsidy in efforts to develop
agricultural land, construct flood control projects, and build roads and

many other kinds of projects. The order applies only to federal projects.
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STATE AUTHORITIES

Regulations of the Alaska Coastal Management Program and provisions for
designation of state game refuges, sanctuaries and critical habitats are
two state authorities that most directly address protection of wetlands.
Several other existing environmental protection and resource management

laws pertain directly or indirectly to wetlands.

Department of Environmental Conservation

The Alaska Department of Environmental Conservation (ADEC) is responsible
for environmental protection. Title 46, Chapters 3 and 35, of the
Alaska Statutes includes authority that pertains to wetlands. Article 1

of Chapter 3 is the Declaratiom of Policy and states:

It is the policy of the state to conserve, improve, and protect
its natural resources and environment and control water, land,
and air pollution, in order to enhance the health, safety, and
welfare of the people of the State and their overall economic
and social well-being (AS 46.03.010)

Article 2 defines the powers of ADEC and conveys broad authority to
promulgate regulations for control of all types of pollution.

AS 46.03.020 states that ADEC may

adopt regulations necessary to effectuate the purposes of this
chapter, including, by way of example and not limitation,
regulations providing for

(A) control, prevention and abatement of air, water, or
land or subsurface land pollution . . . .

(H) such other purposes as may be required for the
implementation of the policy declared in Section 10 of

this chapter (AS 46.03.020)
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Article 3 gives ADEC more specific authority for adoption of pollution
standards for water to ''determine what qualities and properties of water
indicate a polluted condition actually or potentially deleterious,
harmful, detrimental, or injurious to the public health, safety or
welfare, to terrestrial and aquatic life or their growth and propa-
gation, or to use of waters for domestic, commercial, industrial,

agricultural, recreational, or other reasonable purposes' (AS 46.03.050).

Water quality standards adopted pursuant to Article 3, adopted as regu-
lations (18 AAC 70), specify maximum amounts of certain pollutants that
are allowed for waters to be suitable for swimming, drinking, and other
uses. The standards also specify the minimum amounts of dissolved

oxygen neceséary to sustain aquatic life. The'current or potential uses
of all waters of the state are identified. As a result, maximum levels
of pollutants allowed for each body of water in the state have been

specified.

The water gquality standards are applied to decisions on wetlands development,
as ADEC reviews 404 permit applications to ensure that proposed projects
will not cause violation of the water quality standards. ADEC also

considers the ACMP standards in making decisions on 401 certifications.

At present, ADEC has not decided whether it is appropriate for wetland

values to be specifically protected through 401 certification and whether

to develop guidelines to that effect.
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Alaska Coastal Management Program

The Alaska Coastal Management Act (ACMA), contained in Chapter 40 of

Title 46 of the Alaska Statutes, authorizes both planning and regulatory
activities applicable to wetlands. Standards for the Alaska Coastal
Management Program (ACMP) have been adopted as regulations by the Coastal
Policy Council (CPC). The standards of the ACMP that provide for wetlands

protection are found in two sections.

The Coastal Development Standard (6 AAC 80.040) states that the placement
of structures and the discharge of dredged or fill material into coastal
waters must, at a minimum, comply with the regulations of the COE (33

CFR 320).

The Standards for Resources and Habitats (6 AAC 80.130) define wetlands
and tideflats as one of the habitat types addressed by the ACMP. The

standards provide that the identified habitats, including wetlands:

must be managed so as to maintain or enhance the
biological, physical, and chemical characteristics
of the habitat which contribute to its capacity

to support living resources,

(¢) 1In addition to . . . (b) of this section, the following
standards apply . . . .

(2) estuaries must be managed sc as to assure
adequate water flow, natural circulation
patterns, nutrients, and oxygen levels, and
avoid the discharge of toxic wastes, silt,
and destruction of productive habitat;

(3) wetlands and tideflats must be managed so as

to assure adequate water flow, nutrients, and
oxygen levels and avoid adverse effects on
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natural drainage patterns, the destruction of
important habitat, and the discharge of
toxic substances . .

The standards also specify conditions under which variances to the

habitat standards may be granted.

The substantive standards of the ACMP are implemented in three ways.
Detailed coastal management plans are prepared by local districts. The
local programs focus on local needs and issues, but must incorporate the

state standards.,

The ACMP's "'state consistency" provisions require state agencies to

carry out both planning and regulatory actions that affect the use of
coastal resources in a way that is consistent with both the ACMP standards
and any applicabie district coastal management program. Thié policy is
implemented through the provisions of Executive Order 54, issued on

April 23, 1979, This is a far-reaching authority, since it requires
consideration of uniform coastal management standards and plans in

actions taken by several different agencies. Review and consideration

of the standards is carried out by the state agency responsible for

undertaking each specific regulatory action.

The third mechanism for implementation of the ACMP standards is through
the state's review of federal actions for consistency with the state
program. This review is currently carried out by the Division of Policy
Development and Planning (DPDP), under Section 307 of the federal Coastal
Zone Management Act, and is described in detail in the preceding section

on federal authorities.
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Department of Fish and Game

The Alaska Department of Fish and Game has a major role in the admin-
istration of state game refuges, state game sanctuaries, and critical
habitat areas. Title 16, Chapter 20 of the Alaska Statutes establishes
the process for designating state game refuges. Through this process
eight game refuges have been designated, including those at Palmer Hay
Flats, the Mendenhall Wetlands, Susitna Flats, and Trading Bay. The
statute provides significant protection for these areas but allows lands
to be made available for certain uses. Articles 2 and 3 of AS 16.20
establish the Walrus Islands and Mc¢Neil River State Game Sanctuaries.
Article 5 establishes numerous critical habitat areas and provides for
ADFG approval of some land use actions, such as disposal of state land,
in these areas. In addition, AS 16.05.870 éuthorizes ADFG to regulate

activities proposed for streams supporting anadromous fish.

Department of Natural Resources

The Alaska Department of Natural Resources (ADNR) exercises authorities
in several areas that are related to wetlands development decisionmns.
ADNR has authority over appropriation and use of all waters of the
state. ADNR has land management authority on state land and almost all
of the tidelands in the state. ADNR is responsible for classifying
gtate land and selecting lands for disposal to the public through sales,

auctions, and other means.
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The Water Use Act (AS 46.15) gives ADNR authority to manage state waters
for the public good. The purpose of the Act is to govern appropriation
of water for water supply and to establish a system for assignment of
water rights (72 AAC). Though the statute does not refer to wetlands,
the language referring to appropriation of water can be interpreted to

refer to activities such as draining of wetlands.

ADNR is responsible for administering the permits and leases for the
state's tidelands and submerged lands (AS 38.05). Tidelands and sub-
merged lands extend from mean high tide to three miles offshore, mea-
sured from ordinary low water. Most tidelands in Alaska are owned by
the state. Tidelands are made available for public use through short or
long-term leases or permits. Permits may be granted for activities of
short duration when the envi;onmental impacts will limited and no perma-
nent structures will be erected. Leases are issued for more significant

actions, such construction of docks.

ADNR is authorized to conduct resource analyses, determine values and
classifications, and to prepare land and water use plans for state lands

(AS 38.04.060 and .065). ADNR also has proprietary authority over state

lands and may sell, trade, or convey them to municipalities, as well as

retain lands in a public interest classification. Land retained by the

state as public interest lands may include "watershed land" and "wildlife
habitat land" (11 AAC 55.220 and 55.230), among numerous other classifications.
Land within both of these categories is subject to certain use limitations.
Either category could be applied to wetlands to protect important values,

but there is no separate category for wetlands. ADNR also has the
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authority to develop management strategies for lands and to place conditions

on the use of land made available through land disposal programs.

LOCAL GOVERNMENT AUTHORITIES

Organized local govermments have substantial authority to plan for and
control land use under Title 29 of the Alaska Statutes. Zoning powers
provide the most important local land use regulation. Under AS 29.33.090(b),

zoning ordinances may restrict:

(1) 1land use

(2) building location and size

(3) the height and size of structures

(4) the number of stories in buildings

(5) the percentage of a lot which may be covered
(6) sizes of open spaces ‘

(7) population density and distribution

Zoning ordinances are one means of assigning appropriate uses in a

general way to wetland areas. Though zoning may be used for this pur-

pose, this has not generally been done in Alaska.

Subdivision regulations may be adopted by a local government to control
the size and arrangement of lots, streets and utilities. AS 29.33.150,

on platting jurisdiction and power, states

The planning commission acting as the platting board has jurisdiction
over platting and shall adopt and publish rules and regulations to
implement this power. Jurisdiction includes, but is not limited

to, the control of

(1) form, size and other aspects of subdivisions,
dedications, and vacations of landj;
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(2) dimensions of lots or tracts
(3) street width, arrangement, and right-of-way, including
allowance for access to lots and installation of
street paving, curbs, gutters, sidewalks, sewers,
water lines, drainage, and other public utility
facilities and improvements.
The authority to approve subdivisions could be wvery important to wetlands
management. Whether a given wetland may be respomnsibly developed for
residential purposes may depend to a large degree on how the development
is laid out and what provisions are made for open space and drainage.
Some of the conflicts between private landholders and regulatory agéncies
have occurred as a result of poorly designed subdivisions.
The third power available to local governments is the power to regulate
activities within their jurisdictions, established under AS 29.48.035.

The law states:

A municipality may regulate the operation and use of its
public rights-of-way, public facilities and services. It may
also regulate the following . .

(14) building, housing, and related codes, which may be provided
by cities within ecities or . . . by first or second class
boroughs.

(15) condemnation and abatement of public nuisance and hazards

(16) garbage and solid waste collection and disposal

(17) water pollution control

(18) air pollution control. . .

(19) other powers and functions affecting the general health,
safety, well-being, and welfare of its inhabitants.

All of these powers may be administered by municipalities; however,

boroughs must satisfy certain conditions before assuming these powers.
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Chapter Five: How Federal Regulation of Discharges to Wetlands Works

The process of obtaining approval for an individual 404 permit to dis-
charge dredged or fill material into wetlands is formally begun when a
prospective developer submits a completed application form to the U.S.
Army Corps of Engineers (COE). The COE administers the 404 program.
The application form is two pages long and must be accompanied by clear
and reproducible drawings of the proposed project. A copy of the form

is printed in Appendix 6.

Some assistance is currently available to applicants in preparing appli-
cations and designing their projects so that they are acceptable. In
some cases, submission of an application is preceded by one or more
informal meetings or telephone conversations between the applicant and
the COE. Three general types of assistance can be provided to appli-
cants: aid in determining whether an application is complete, aid in
determining whether a proposed site is a wetland and subject to the 404
program, and limited assistance in choosing an appropriate design and
site., Written assistance from the COE consists of a pamphlet that
describes some aspects of the program and provides general information
about how to fill out applications. Applicants who are able to visit
the COE's office in Anchorage are able to obtain the most complete

assistance in preparing their applications.
For large or complex projects, the COE, the applicant, or the Permit
Information Centers operated by the Alaska Department of Environmental

Conservation (ADEC), may arrange conferences between the applicant and
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all agencies that review the application to identify and try to resolve

any problem areas.

The Permit Information Centers' assistance to applicants usually occurs
at an early stage in the permitting process. The centers help developers
determine which permits they will need for their projects. The centers
refer applicants to appropriate state or federal agencies for detailed

or technical assistance.

The COE reviews each application to ensure that necessary information
and adequate drawings have been provided. For projects in the coastal
area, the COE checks to see that the applicant has submitted a certifi-
cation of consistency with the applicable local and/or state coastal
ménagement program. After a completed application is supplied, the COE
prepares a short document called the "Public Notice," which provides
notification of the application to other agencies, local govermments,
interest groups, interested individuals, and owners of.land adjoining
the location of the proposed project. The public notice provides a
brief description of the proposed project, its location, a preliminary
determination of the need for an environmental impact statement, and
other information. Maps and drawings of the project are also distributed.
The notice specifies that comments will be received by the COE, ADEC,
and the Alaska Division of Policy Development and Planning (DPDP).

Under recently adopted joint notice procedures, the COE also prepares
the state's published notice, which is published in a newspaper from the

area where the activity is proposed.
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FEDERAL AGENCIES

Several federal agencies review the proposed projects requiring 404
permits, under several authorities. The U.S. Environmental Protection
Agency (EPA), the U.S. Fish and Wildlife Service (USFWS), and the Natiomal
Marine Fisheries Service (NMFS) are the primary agencies that review

projects for their impacts on wetlands.

U. S. Environmental Protection Agency

The U.S. Environmental Protection Agency (EPA) reviews projects against
the guidelines it developed pursuant to Section 404(b) of the Clean

Water Act. The guidelines are found in Title 40 of the Code of Federal

Regulations, Part 320, and were published on December 24, 1980. They
are printed in Appendix 5. These guidelines replace most portions of

the interim guidelines adopted by EPA on September 15, 1975.

Since mid-1979, wost projects in Alaska have been reviewed in Anchorage
at the Alaska Operations Office of Region X of EPA. Two persons are

currently responsible for review of all 404 permit applications in the

state.

When EPA issued objections to projects, in the cases examined for this
report, they were most often based on a finding that the proposed project
was not ''water-dependent.'" EPA's approach to protecting wetlands and
other important aquatic resources through the 404 program is to avoid

all unnecessary development in wetlands. According to EPA's guidelines,
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before a permit application can be approved, the applicant must demonstrate
that there are no less environmentally-damaging alternatives to a project
proposed to be located in wetlands. For projects that are not water-dependent,
EPA further requires the applicant to show that there are no other

alternatives. FPA considers residential development not to be water-dependent.

In practice, applicants, especially developers without extensive experience
with the permit application process, do not attempt to explain whether
their projects are water-dependent or why there are no alternatives.

This information and analysis is not required, requestgd, or recommended

in the application form provided by the COE. No explanation of these

tests is given to the applicant. Consequently, it is not surprising

that many applicants do not mention these issues.

VAnother important factor considered by EPA is whether the cumulative
effects of development will endanger an ecosystem. EPA may recommend
denial of a permit because of the possibility that a pattern of similar
development could cause significant disturbance. EPA does not usually

specify mitigation measures for projects.

Any comments or objections by EPA are weighted heavily by the COE. 1In
cases of disagreements, EPA, like other federal agencies, may elevate

the level of review above the District Engineer under certain circum—

stances outlined in a Memorandum of Agreement between the Secretary of
the Army and the Administrator of EPA adopted in March 1980. Unlike

other federal agencies, however, if the COE issues a permit over EPA's
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objection, EPA may veto the permit as specified in Section 404(c) of the
Clean Water Act. (Regulations outlining the procedures to be followed
are contained in 40 CFR 231.) This has occurred in only one instance

during the history of the program.

U.S. Fish and Wildlife Service and National Marine Fisheries Service

The U.S. Fish and Wildlife Service (USEFWS), an agency of the federal
Department of the Interior, and the National Marine Fisheries Service
(NMFS), an agency of the federal Department of Commerce, review 404
permit applications as a result of the provisions of the federal Fish

and Wildlife Coordination Act (FWCA).

>The USFWS maintains a large staff.in Alaska, organized into sevéral
difﬁerent functional groupings and with a regional structure. Their
responsibilities include ecological research and management of refuges
as well as review of COE permits. COE permits are reviewed in the three
field offices in Anchorage, Juneau, and Fairbanks. As a result, there
is some variability in the issues addressed and focus of reviews between
the different regions. The findings are reviewed and formally submitted

to the COE by the Regional Director.

As a wildlife management agency, the USFWS focuses on effects of pro-
posed projects on biological systems in its reviews. The USFWS has
primary responsibility for migratory birds that use nesting and resting

grounds in Alaska. Its reviews reflect this and often deal with effects
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of proposed projecfs on birds. The USFWS often also addresses the

general values of an ecosystem. Appropriate measures to mitigate effects
of a project are often suggested. No review procedures have been published
as regulations for the USFWS, though the COE and EPA regulations, the
Navigable Waters Handbook, and resource and scientific materials are

consulted.

USFWS is currently taking a conservative stance and objecting to development
that is not water-dependent in its review of projects in areas deemed to

be critical. The USFWS is seeking to avoid numerous small developments

that are not individually harmful but that, collectively, cause major
adverse impacts. In its evaluation of water-dependent projects and

concern with cumulative effects, USFWS follows an approach similar to

that of EPA. The USFWS has advocated use of planning to resolve con-

flicts in critical wetland areas and to expedite the regulatory process.

The UéFWS has articulated this view in its responses to applications for
small developments in areas with critical wetlands, such as the Kenai

River corridor, and in other settings.

The National Marine Fisheries Service (NMFS) has responsibility for
marine, anadromous and estuarine species and their habitats and emphasizes
commercially important species and marine mammals. Most reviews are
carried out by the field offices in Juneau and Anchorage. The reviews

of wetlands projects generally focus on anadromous species and any

habitat issues not addressed by other agencies.
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NMFS recently issued a national policy setting a goal of attaining zero
net loss of habitat by 1985. This is interpreted to mean that NMFS will
strive to protect important habitats. In keeping with the national
policy, NMFS in Alaska has increased its level of participation in
federal projects affecting habitat and in the Alaska Coastal Management
Program. As yet, the effect of this new policy on NMFS' role in the 404

program is uncertain.

STATE OF ALASKA

Under federal and state authorities outlined in Chapter Four, several
state agencies participate in the preparation of two formal certifi-
cations and advisory comments for COE permit applications. The role of

each agency is outlined in this section.

Department of Environmental Comnservation

The Alaska Department of Environmental Conservation (ADEC) is responsible
for providing the state's Certificate of Reasonable Assurance that
proposed projects will not violate state water quality standards or

other applicable state laws, as required by Section 401 of the Clean
Water Act. Initial review, discussion with the applicant, and site
inspection are performed by permit reviewers in the regional offices in
Juneau, Anchorage, and Fairbanks. Technical assistance on larger pro-
jects is provided by the central office in Juneau. ADEC regulations
require a thirty-day period for public comment. Staff findings and
recommendations are transmitted to the central office in Juneau for

approval by the Deputy Commissioner and submission to the COE.
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ADEC's review covers several areas. The first is whether the Alaska
water quality standards are likely to be violated by the proposed ac-
tivity. This determination may be made after consultations with the
Alaska Department of Fish and Game (ADFG) on possible adverse effects on
aquatic habitat or with other agencies. In cases where long-term vio-
lations of water quality standards are unavoidable, the certification
will be denied. ADEC does, however, grant short-term variances from the
water quality standards when necessary to accommodate essential activities,
respond to emergencies, or protect the public interest. Often, require-
ments for measures to lessen impacts, such as installation of erosion
control devices or provision of sewage treatment, are included as con-

ditions to the certification.

In addition to considering the water quality standards,‘ADEC reviéws
proiects located in the coastal area against the standards of the Alaska
Coastal Management Program (6 AAC 80), for two reasons. The Alaska
Coastal Management Act is one of the "applicable state laws" to be
considered during 40l certification. In addition, the "'state comsistency"
provisions of the ACMP require that each state permit or authorization

be consistent with the ACMP standards.

ADEC often bases conditions or stipulations in its certification on the

ACMP standards. However, in those cases where certification is denied,

the denial is not normally based on the ACMP standards. Under 6 AAC 80.130(d),
variances from the ACMP standards designed to protect habitat (6 AAC
80.130(a-c)) may be allowed for a project if the following conditions

are met:

53



1. There is a significant public need for the proposed use or
activity.

2. There is no feasible prudent alternative to meet the public
need for the proposed use . . .

3. All feasible and prudent steps to maximize conformance
with the [habitat] standards . . . will be taken.

ADEC believes that the balancing decisions required by these standards
are difficult to make in the absence of methods for cost/benefit analysis
that are universally accepted and applied by all state agencies. ADEC
has worked on preparation of guidelines to interpret both the water
quality standards and the ACMP standards, but has not completed the
project. More specific definition of the balancing standard may be
needed before the provisions of ACMP can be routinely implemented by

ADEC.

During the review process, protection of wetland values per se is not
considered apart from the requirements of the ACMP standards. Consequently,
401 certification cannot currently be seen as a state wetlands protection

program.

Division of Policy Development and Planning

The Division of Policy Development and Planning (DPDP) of the Office of

the Governor was designated by Executive Order 54 as the agency responsible
for certifying that federal actions within the coastal area are consistent
with the ACMP, as required under Section 307 of the federal Coastal Zone

Management Act. DPDP issues "consistency determinations" for 404 permit
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applications for projects in the coastal area. The State Clearinghouse,
located within DPDP, coordinates the logistics of the review and
solicits comments from all state agencies, local govermments, and other
interested parties. The Office of Coastal Management (OCM), a part of

DPDP, carries cut the substantive analysis for the review.

OCM receives the comments submitted on each project and develops a
single response based on the comments received, any applicable district
coastal management program, and the ACMP standards. OCM's finding is
reviewed and signed by the Director of DPDP and sent to the COE. If
either the consistency certification or the 401 certification is denied,

the COE cannot issue a permit.

Under the current system, DPDP and ADEC separately consider whether an
applicatioﬁ for a 404 permit within the coastal area is consistent with
the ACMP standards. This occurs because legal provisions for certifying
the consistency of state approvals and federal approvals are different.
For all state licenses, permits, or other approvals, including the
decision on 401 certification, the state agenc§ that issues the permit
also determines whether the proposed project is consistent with the
ACMP. For all federal licenses, permits, or other approvals, DPDP makes
a determination, as described in this chapter. Because 404 permits are
federal permits that also require a certification by the state under
Section 401 of the Clean Water Act, two consistency determinations are
made. ADEC certifies the consistency of its state 401 decision and DPDP
certifies the consistency of the federal 404 permit decision. DPDP and

ADEC have worked out procedures to ensure that conflicting stipulations
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are not issued and that a comprehensive interpretation of ACMP occurs.
This division of responsibility is likely to change in the near future,
however, as the state administration is currently considering adopting
uniform procedures for permit reviews. The proposed procedures allocate
responsibility for federal consistency decisions among ADEC, ADNR, and

DPDP.

Department of Fish and Game

The Habitat Protection Section of the Alaska Department of Fish and Game
(ADFG) reviews permit applications and prepares advisory comments to be
considered by ADEC in 401 certifications, DPDP in consistency decisions,
and the COE in permit decisions. The reviews are carried out by the
regional offices of ADFG in Anchorage, Juneau, and Fairbanks, in con-

sultation with biologists in other parts of the state.

ADFG usually first reviews permit applications to determine whether
proposed projécts are in or adjacent to anadromous fish habitats. If

so, ADFG will recommend that a new site be found for the project and

will work with the applicant to identify an alternative site. ADFG will
analyze any other known habitat values in the area and recommend measures
needed to mitigate impacts. ADFG also frequently requests restrictions
on work during seasons when fish would be disturbed. ADFG will usually
not object to a proposed project umnless it is located in an area known

to be an important habitat.
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Several other state and federal agencies, including the U.S. Coast
Guard, the Alaska Department of Natural Resources, and the Heritage
Congervation and Recreation Service, also review 404 permits and submit
comments., Since these reviews do not address wetland values and have
not generally been a source of conflict within the 404 program, they

will not be discussed here.

LOCAL GOVERNMENTS AND THE PUBLIC

Public notices are distributed for review by the public and any local
government, as well as state and federal agencies. Comments from the
public are not received in the majority of cases. The public notices

are considered by some to contain too little information for meaningful
review; Public comments usually have a decisive effect on the review

and decision process only if they convey new information. Those that
express only the opinions of the authors do not appear to be heavily
weighted by the COE. local governments typically respond through their
planning and zoning commissions or planning departments. In cases

examined, there were few objections to projects stated by local governments,

though this may not be not the case in all parts of the state.

TIME REQUIRED FOR REVIEWS

The time required for review of projects varies significantly, sometimes
even within a single agency. In the Southcentral region, ADFG is usually

the first agency to send a response to the COE, submitting comments well
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within the 30~day public notice period. In other parts of the state,
ADFG will usually require the full 30 days. During the first year of
making consistency determinations, DPDP completed its review within 30
days roughly eighty percent of the time. Since May 1980, DPDP has not
issued a consistency determination until after ADEC has issued a de-
cision on the 40l certification. This was done because ADEC's certi-~
fication was, by regulation, part of the consistency decision. Before
May 1980, ADEC was usually the last agency to respond, with an average
processing time of 60-90 days and with occasionally longer periods for
controversial permits. To incorporate ADEC's response, DPDP's processing
time has been increased to an average of 72 days. The generally longer
period required for ADEC's review results in part from differences
between ADEC's role and that of other agencies. ADEC, unlike -other
feviewing agencies, has a 30-day public comment period. Also, ADEC,
like DPDP, must render a formal certification, rather than prepare
advisory comments. However, the length of the period required for

ADEC's review has been a factor in delaying decisions on many permits.

Though the state agencies, rather than the federal agencies, are more
often responsible for extending the review period, they object to permit
issuance less often. State regulations do not contain as strong a
presumption that placement of fill in wetlands is to be avoided as
federal regulations do. However, state agencies very often impose

important stipulations to mitigate impacts.

CORPS OF ENGINEERS' DECISIONS

After the COE receives comments on a project, it must analyze the infor-

58



mation presented and reach a decision. The Alaska District of the.COE
relies to a large extent on the resource agencies for information and
findings on wetland values. When the COE receives objections from
agencies (or others), its policy is to give the applicant an opportunity
to respond to the objections. The COE does this by sending a photocopy

of each statement of objection to the applicant along with a letter
suggesting that it is to the applicant's advantage to resolve any problems
directly with the objecting party. It is generally left to the applicant
to resolve objections and accept or modify sometimes duplicative and oc-

casionally conflicting stipulations from the various agencies. In some

\A

cases, the COE may sponsor a meeting with representatives of the agencies

to resolve differences.

The COE's policy on evaluating review comments has changed during the
last tw§ years. Before 1979, the Alaska District of the COE had neﬁer
denied a permit application. When objections were received, the COE
would cease processing and ask the applicant to resolve any difficulties.
In most cases, until and unless the objections were resolved, no action
was taken to either issue or deny the permit application. In some

cases, the COE would ask the applicant to withdraw the application.

This policy has contributed to the history of very long processing times

for permits in Alaska.

Since 1979, the COE's policies and practices have been changing. Beginning
in 1979, the COE began to complete review on projects where objections
were stated and to deny some permits. In 1980, the COE tightened its

policy on extending the comment period beyond the required 30 days. 1In
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the past, the COE extended the review pericd upon request. In an at-

tempt to be more responsive to the publie, the COE no longer grants

extensions without substantial justification.

In cases where objections are stated and the applicant and the resource

agencies are not able

to come to agreement, the COE will usually deny

the permit. The COE evaluates whether an objection is within the au-

thority of the agency
makes a determination
jections, the federal
decision. Procedures

the federal agencies.

stating it. In cases where the District Engineer
that a permit should be issued in spite of ob-
agencies may elevate the level of review of the

are specified in Memoranda of Understanding between

The COE may not issue a permit without the approval

of the State, in the form of the 401 certification and, where applicable,

the ACMP consistency certification, .
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Chapter Six: Strategy for Improving Wetlands Management

The existing wetlands management process in Alaska could be improved in
both procedural and substantive ways. Different approaches, including
legislative changes to regulatory requirements, adoption of a separate
state program, and changes in the procedures of the current program,

could be taken. A satisfactory approach must meet the needs of applicants
for a less arduous regulatory process and of the public at large for
effective protection of important public values of wetlands. This is in
keeping with the coastal management program's objective of reconciling
layers of government into a unified approach that is comprehensible,
responsive to the public, and successful in protecting the state's

coastal resources.

In the last several months, the government agencies involved in wetlands
management have begun to work on improving the system. One important
action was the establishment of the Alaska Wetlands Task Force (AWTF) in
October of 1980. The AWTF, chaired by the District Engineer, is composed
of representatives of environmental groups, private industry, state and
federal agencies, and local governments interested in wetlands management.
Its statement of purpose is printed in Appendix 7. The AWTF provides an
important forum for identification and discussion of important wetland
issues and for coordination of efforts to resolve these issues. The
Office of Coastal Management expects to work closely with the AWIF on

the recommendations contained in this section. The recommendations were
endorsed by the AWIF at its meeting in January 1981 and by the Coastal

Policy Council at its meeting in February 1981.
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PROCEDURAL CHANGES

Resource managers and developers agree that the procedures of the existing
regulatory system should be improved. Areas in which there is sub-

stantial agreement are as follows:
1. The current regulatory process takes too long.

2. The applicant does not receive adequate assistance in
preparing an acceptable application or in understanding

and dealing with the project review process.

3. The requirements of the regulatory program are not generally
understood by the public or potential developers. The tests
required by state and féderal regulations are not explained.
The reasons for regulation and the importance of the natural

values of wetlands are poorly understood.

4. The capability of the U.S. Army Corps of Engineers to enforce
the federal regulatory requirements is inadequate to ensure
that all required permits are obtained and that stipulations

contained in permits are carried out.

1) Length of processing time

All government agencies involved in the 404 permit program are sensitive

to the need for expedited processing of permits. The COE has
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implemented a new policy that requires substantial justification for
requests by federal agencies or others to extend the 30-day comment
period. ADEC, COE, and DPDP have implemented procedures for more timely

issuance of public notices.

Recommendation: The agencies providing state certifications for

404 permits should adopt and follow review timetables that are
compatible with those of the COE, so as to avoid introducing any
additional delay. The COE should continue to enforce its policy

limiting extensions of the 30-day comment period.

2) Assistance to applicants

Some applicants need additional assistance in preparing applications and
designing proiects. Explanatory materials currently available from EPA
and COE are not detailed enough and do not provide guidance in addressing

the criteria important during reviews.

The COE and ADEC have made some efforts to provide additional assistance.

The COE's Regulatory Functions Branch has considered preparing materials
explaining the COE's procedural and substantive requirements, but recently
postponed this effort, pending action on proposed revision of its regulationms.
ADEC has undertaken a $122,000 project to produce a manual of recommended
management practices and supporting educational and informational materials.

The project has been funded under a planning grant from the EPA.
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Recommendation: Efforts to prepare assistance materials should

be supported by all parties involved in wetlands management and co-
ordinated by the AWTF. Materials should explain the goals and
requirements of the 404 permit program and provide background
information on the important wetland values that need to be pro-
tected. The focus should be on typical Alaskan conditions and
projects. Conditions and stipulatiouns typically included in
permits should be evaluated and, if found to be effective, clearly
explained to developers. Suitable design and construction tech-
niques should also be solicited from organizations and individuals
in both the private and public sectors that have knowledge and

experience in Alaskan wetlands development.

3) Need for a single point of contact

Though the 404 permit program ultimately results in issuance of a single
permit, an applicant currently may have to deal separately with up to
eight different agencies du;ing the review process. More coordination
is needed during an individual permit review. Both the state and the
COE are currently looking into ways to allow the applicant to deal with

a single contact agency.

Recommendation: The Corps of Engineers .should serve as the single

point of contact for the applicant. The COE, in cooperation with
ADEC, should offer increased opportunity for conferences between
applicants and resource agencies, before applications are submitted

for controversial projects. The COE should minimize unnecessary or
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4)

confusing contacts between applicants and reviewing agencies.

After the comment period, the COE should review and analyze all
comments and stipulations from federal agencies and draw up a
single letter to the applicant outlining any objections. This
would eliminate confusion now experienced by applicants who receive
a separate letter, and sometimes a separate set of stipulations,
from each agency. The COE should coordinate meetings to resolve

differences.

The state should increase coordination of its response to the COE.
Efforts to work out a unified state response that covers consistency
with ACMP, the state certification of reasonable assurance under

the Clean Water Act, as well as the concerns of other agencies,
should be continued. Inclusion of proprietary decisions (such as

tidelands leases) in a unified response should be investigated.

Public understanding of the regulatory program and values of

wetlands .

A few efforts have been made to increase public awareness of the importance

of wetlands and the existence of the regulatory requirements. COE staff

have recently assisted in the preparation of articles for publication in

a magazine widely distributed among those involved in the construction

industry.

Recommendation: A coordinated public education program should be

initiated by the govermment agencies involved in the 404 permit
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program with participation of other interested individuals and
groups. The program should be coordinated by the Alaska Wetlands
Task Force. OCM should contribute financial support to such a

project.

5) Enforcement capability of the U.S. Army Corps of Engineers

The COE offered a training course for personnel of other agencies on the
identification of wetlands during the summer of 1980. This training
resulted in the certification of personnel from other agencies as capable
of performing on-site wetlands determinations for the COE. This has

greatly increased the availability of determinatioms to the public.

Recommendation: The COE should expand its program to provide for

cooperation in inspections both before and after construction.
Personnel from state and federal agencies with field offices and

from local governments should be trained to provide information and
materials on the 404 program, to inspect sites, and toc conduct
surveillance investigations. Fmphasis should be on prevention of
improper actions. Increased familiarity of staff of local govermments

with the 404 program could aid in prevention of unauthorized activities.

DEVELOPMENT OF A PLANNING AND CONFLICT RESOLUTION PROCESS

Administrative changes in the 404 permit program, dissemination of
additional explanatory materials, and improved enforcement could do much

to improve wetlands management in Alaska and decrease the burden placed
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uﬁon developers. The use of case by case permit decisions as a management
technique does, however, have limitations. It is difficult to balance
resource preservation and development interests over the course of

numerous permit reviews. Cumulative impacts are difficult to predict or
control. Acquisition of meaningful data on the value of wetlands resources
is not facilitated. For these and otﬁer reasons, a fundamentally different
approach to resolving conflicts over proper use of wetlands may be more

appropriate in some areas.

An approach that could serve to resolve more fundamental issues related
to wetlands management is the development of "wetlands management plans"
for areas where both important resource values and development pressures
are present. A wetlands management plan would be based on an analysis
of the locations and natural resource values of the wetlands as well as
the development needs of a particular area. The plan could specify
appropriate uses and management practices for wetlands within a given
area. For areas where development was to be allowed in wetlands, the
plan could satisfy some or all of the legally established informational
requirements of the agencies with responsibilities under the 404 program.
In addition, the scope of the plan could be expanded to address other

regulatory requirements or issues, as appropriate.

Wetlands management plans could have numerous advantages. They could
outline the kinds of development permissible in wetland areas. This
would aid developers in planning projects that can be approved and
increase the predictability of the permit program. Review and approval

of projects consistent with the plans could be expedited. A wetlands
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plan could also serve as a common statement of understanding between
agencies and allow local comprehensive plans and zoning ordinances to be
consistent with very real, yet previously undocumented, restrictions
imposed by federal law. Cumulative impacts of small developments could
be addressed through the plans. Clear designation of critical wetlands
where development is not recommended would permit the state or the local

govermment to pursue land exchange or land acquisition efforts.

Wetland m;nagement plans for coastal areas can appropriately be prepared
as components of district coastal management plans. The ACMP is an
existing vehicle for incorporation of concerns of many different groups
and of the several levels of government into a plan subject to the
federal consistency provisions of the federal Coastal Zone Management
Act. The guidelines of the coastal management program currently provide
for analysis of resource values, consideration of different kinds of
development needs, and preparation of management plans. The process
currently employed may need to be modified to allow for more formal

participation by agencies involved in wetlands regulation.

Some funding could be made available through the ACMP to support such
programs. Other vehicles that could be considered for development of
wetlands management plans might include state water quality management

plans and local comprehensive plans.

Though virtually all those involved in wetlands management agree that
development of wetlands management plans has potentially great rewards,
numerous issues remain to be resolved before the usefulness of the

approach can be evaluated.
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For a wetlands management plan to successfully identify areas that
should be preserved to protect important resource values, as well as
areas where needed development could be allowed, basic information on
the locations and values of wetlands will have to be obtained. For many
parts of Alaska, very little data currently exists. To acquire the
necessary data will require significant periods of time and expenditure

of funds.

A successful wetlands plan must be fully approved and endorsed by the
local government and all the government agencies that are involved in
the 404 program, and understood and accepted by the public. To develop

a plan that can be accepted by state, federal, and local government
agencies will require use of a planning process under which all interests
can be identified, addressed, and resolve&. Sucﬁ a élanning process
should be designed to take into account the needs of a paFticular area,
importance of the resource, severity and history of conflicts, and the

interests of the affected groups.

The Office of Coastal Management has been working with state and federal
agencies to explore these issues and to determine how much impact a

wetlands management plan could have on the permitting process.

Recommendations:

a) The Office of Coastal Management should continue to work with
federal, state, and local government agencies to determine the

extent to which planning can be used to resolve coastal development
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conflicts in wetlands. Cléar statements of how wetlands management
plans could satisfy federal and state requirements and a process
for review and approval of plans and for resolution of conflicts

should be developed.

b) Federal and state agencies concerned with protection of wetland
values should seek funds for assessment of wetland values and for
mapping of wetlands, to allow for improved wetlands management.
Where possible, these needs may be addressed using ACMP funds

through the district program process.

STATE AND LOCAL GOVERNMENT LAND TRADING PROGRAM

Though the effects of wetlands regulation on private developers have not

been considered in detail in this report, this issue is of great concern.

Once wetlands are identified as being of critical importance and wvalue,

either through a planning or regulatory process, it is in the interest

of the state to ensure that their functions are protected. In wetlands

where this can be accomplished only through prohibition of development,

the state may best be able to protect them through acquisition, either

through purchase or through land trading.

Recommendation:

The state agencies participating in the AWTF, working in cooperation
with interested local governments, should consider creation of a

program for state acquisition and protection of wetlands of critical
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importance. Such program might be established in the Department of
Natural Resources, but should be closely coordinated with local
governments. OCM should to contribute staff time and some financial

support to initiating such an effort.

ADDITIONAL REGULATION OF WETLANDS

Within the coastal area, no further legal authority is needed at this
time for protection of important wetlands. The state consistency pro-
visions of the Alaska Coastal Management Act, the ACMP guidelines, and
Executive Order 54 require consideration of wetland values in most state
actions that pertain to the coastal area. These-requirements have been
in effect since July of 1979. However, the "state consistency" pro-
visions have been adopted only recently, and the state agencies have had
to analyze their own authorities and procedures and make numerous changes

to incorporate these new requirements.

Recommendation: Recognizing that some time is required for the

state agencies to develop new procedures and administrative staff,
OCM should evaluate the effectiveness of the state consistency

procedures as they pertain to wetlands.
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Alaska Administrative Code

Alaska Coastal Management Act

Alaska Coastal Management Program

Alaska Department of Environmental Conservation
Alagka Department of Fish and Game
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Alaska Statutes

Alaska Wetlands Task Force

Code of Federal Regulations v
U.S. Army Corps of Engineers

Alaska Coastal Policy Council (composed of Commissioners of

several Alaska state agencies and representatives of local
governments appointed by the Governor. The CPC oversees the

- ACMP and is empowered to adopt regulations)

Alaska Division of Policy Development and Planning (within the
Office of the Governor)

U.S. Environmental Protection Agency

Federal Coastal Zone Management Act (passed in 1972, amended
in 1976 and 1980)

Fish and Wildlife Coordination Act

Federal Water Pollution Control Act Amendments (PL 92-500,
passed in 1972)

National Aeronautics and Space Administration

National Marine Fisheries Service (an agency of the U.S.
Department of Commerce)

Natural Resources Defense Council
National Wildlife Federation
National Wetland Inventory (a program of the USFWS)

U.S. Fish and Wildlife Service (an agency of the U.S. Department
of Interior)

U.S. Geological Survey (an agency of the U.S. Department
of Interior)
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Appendix One: Purpose and Method of Study

On numerous occasions, the Alaska Coastal Policy Council has expressed
concern about wetlands management and regulation. The Council directed

the Office of Coastal Management to prepare a study of issues and authorities
pertinent to wetlands and to consider the proper role of the Alaska

Coastal Management Program. In Feburary 1980, the Council approved a

study plan for this project. This report is the result of that study.

OCM staff reviewed and analyzed state and federal authorities applicable
to wetlands management. After applicable authorities were identified,
O0CM determined how they were being applied to wetlands in Alaska. This
was accomplished through a detailed case study of 404 permit files of
the U.S. Army Corps of Engineers,” for two areas of the state. OCM also
obtained information from interviews with representatives of state, and
federal agencies involved in wetlands management, as well as from repre-
sentatives of local governments and others. A partial list of persons
interviewed is included in Appendix 2. OCM also used policy documents
to obtain as much information as possible on how decisions are made and

on how important issues are perceived.
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Appendix Two: Partial List of Persons Contacted During Wetlands Study

0CM wishes to gratefully acknowledge the assistance of the following

people who contributed information and ideas to this report.

U. S. Army Corps of Engineers

Col. Lee R. Nunn, District Engineer

Regulatory Functions Branch

James Caruth, Chief
James Wolfe

Stuart Burnell
Steve Boardman
Larry Reeder

Environmental Branch

William Lloyd, Chief

U. S. Environmental Protection Agency - Alaska Operations Office

James Sweeney, Director
William Lawrence, 404 Coordinator

U. S. Fish and Wildlife Service

Keith Schreiner, Area Director
Wayne Pichon

Greg Konkel

Arthur LaPerriere

Western Alaska Ecological Services

Robert Bowker, Field Supervisor
Jon Nickles

Lee Ann Gardner

Ann Rappoport

Southeast Ecological Services

Wayne Qien
Don Montgomery
William Hughes
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National Marine Fisheries Service

Robert McVey, Director
Ron Morris

Nancy Hemming

Brad Smith

U. S. Soil Conservation Service

Louis Fletcher

Alaska Department of Environmental Conservation

C. Deming Cow]esi Deputy Commissioner

Division of Environmental Quality Management

Glenn J. Akins, Director
Douglas R. Redburn

Rikki Fowler

Jim Sanders

Division of Environmental Quality Operations

Robert Flint

_ Paul Bateman
Bruce Hoffman
Woodruff Angst

Alaska Department of Fish and Game

Habitat Protection Section

Richard Logan, Chief
Lance Trasky

Debra Clausen

Bill Donaldson

Kim Sundberg

Richard Reed

Don Kelly

Pipeline Coordinator Qffice

Jim Glaspell

Alaska Department of Natural Resources

Division of Research and Development

Amos Mathews, (former) Director
Tke Waits

Carol Wilson

William Beatty
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Division of Forest, Land, and Water Management

Brent Petrie
Richard Lefever
Rick Smith

Dee Koester

Division of Geological and Geophysical Surveys

Ross Schaff, Director
William Long
Roger Allely

Department of Community and Regional Affairs

Division of Community Planning

Mark Stephens
Veronica Clark
Ed Busch

Jim Anderegg

Department of Transportation and Public Facilities

Dennis Dooley
Jay Bergstrand
Mike Millor

Kenai Peninsula Borough

Don Gilman, Mayor
Phil Waring, Planning Director

Municipality of Anchorage

Tony Burns, Planning Department
Dan Crevensten, Planning Department

City and Borough of Sitka

Richard Smith, (former) Planning Director

City and Borough of Juneau

Ron Bolton, Planning Department

Ketchikan Gateway Borough

Kathryn Carssow, Planning Director

Matsu Borough

Lee Wyatt, Planning Director
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Appendix 4: Portions of the Regulations Governing Review of 404 Permits
by the Army Corps of Engineers, Title 33, Code of Federal Regulations,
Part 320

DEPARTMENT OF |
DEFENSE

PART 320——GENERAL REGULATGRY
POLICIES

Sec.
: ' R 320.1 Purposs and scope.
3202 Authorities o lssue permits.

320.3 Related legisloticn.

Depar tment OE f!“e Afmy, 3204 General policies for evalusting permit
applications.
s AuTHonrrY: 33 U.8.C. 401 et seq.; 33 U.S.C.
Enggneers COrps 1844; 38 U.S.C. 1413,
. . § 320.1 Purpose and scope.

(a) Types of activities regulated. This
regulation and the regulations that fol-
low (33 CFR 321-329) prescribe the stat-

B utory authorities, and genersl zad spe-
cial policies and procedures applicable to
the review of applications for Depart-
ment of the Army permits for verious

. types of ectivities that occur in waters of

the United States or the oceans. This

REGULATORY PROGRAM o el R S
1 . utes that require Department of the

Army permnits before these actlivitles can

- ba lawfully undertaken; the related
OF THE CORPS OF Federal legislation applicable to the re-

view of eech activity that requlres a

Department of the Army permit; and
ENGENEERS the general polickes thot are applicahle
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to the review of all activities that re-
quire Department of the Army permits.
Parts 321-324 address the various types
of activities that require Departmen} of
the Army permits, including special
policies 2nd procedures applicable to
those activities, as follows:

(1) Dams or dikes in navigable wa-
ters of the United Btates (Part 321);

(2) Al other structures or work in-
cluding excavation. dredging, and/or dis-
posal actlvities, in navigable waters of
the United States (Pert 322) ;

(3) ALl activities that alter or modify
the course, condition, location, or capac-
{ty of & navigsble water of the United
States (Part 322); ’

(4) Construction of fixed structures
and artificial islands on the outer con-
tinental shelf (Part 3227 ;

(5) All discharges of dredged or fill
material into the waters of the United
States (Part 323); and

(6) All actlvities involving the trans-
portation of dredged material for the
purpose of dumping it in ocean waters
(Part 324).

(b) Forms of authorizalion. Depart-
ment of the Army permits for the above
described activities are issued under
various forms of suthorization. These in-
clude individual permits; letters of per-
mission that are issued following a re-
view of an individual application for &
Department of the Army permit; general
permits that authorize the performance
of & category or categories of actlvities
.in a specific geographical region after it
is determined that these activities will
cause only a minimal indlvidual and
cumulative adverse environmental im-
pact; and nationwide permits that au-
thorize the performance of certain spect-
fied activities throughaut the Nation. The
nationwide permits are found in 33 CFR
222 4 and 323.4. If an activity is covered
by & general or nationwide permit, an ap-
plication for a Department of the Army
permit does not have to be meade. In
sueh cases, & person must only comply
with the conditions contained in the gen-
eral or natlonwide permit 1o satisfy the
requirements of law. i

(¢) General instructions. The proce-
dures for processing all letters ol per-
misston, individual pernits, and general
permits are contained in 33 CFR 325.
However, before reviewing those proce-
dures, & person desiring to perform any
actlvity that requires a Departinent of
the Army permit is advised to review
the general and special policies that
relate to the particular activity as
outlined in this Part 326 and Parts
321 through 324. The terms ‘“navi-
gable waters of the Unlited States”
and “waters of the United States”’ are
used frequently throughout these regu-
lations, and it is lmportant that the
reader understand the difference from
the outset. “Navigable waters of the
United States" are defined in 33 CFR
329. These are the traditional waters
where permits are required for work or
structures pursuant to sections 9 and 10
of the River and Harbor Act of 1899.
“waters of the United States” are defined
in 33 CFR 323.2(a). These waters In-
clude more than navigable waters of the
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United States aucd are the waters where
permits ere requred for the discharge
of dredged or fll material pursuant to
section 404 of the Fedsral Water Pollu-
tion Control Act Amendments of 1872.

§ 320.2 Authorities to issue permits.

(a) Section 9 cf the River and Harbor
Act approved March 3, 1899 (30 Stat.
1151; 33 USC 401) (hereinafter referred
to as Section 8) prohibits the construc-
tion of any dam or dike across any
navigable water of the United States in
the absence of Congressional consent
and approval of the plans by the Chiet
of Engineers and the Secretary of the
Army. Where the navigable portions of
the waterbody lie wholly within the
limits of a single State, the structure
may be built under authority of the leglis-
lature of that Stzte, if the location and
plans ot any modification thereof, are
approved by the Chiel of Engineers and
by the Secretary of the Army. The in-
strument of authorization is designated
a permit. Sectlon 9 also pertains to
bridges and causeways but the authority
of the Secretary of the Army and Chief
of Engineers with respect to bridges and
causewnys was transferred to the Secre-
tary of Transportation under the De-
partment of Transportation Act of
October 15, 1966 (80 Stat. 941, 49 USC
11558 (6)(A)). See elso 33 CFR Part
321. A Department of the Army authori~
zation is required for the discharge of
dredged or fill material into waters of
the United States assoclated with
bridges and causeways pursuant to Sec-
tion 404 of the Federal Water Pollution
Control Act Amendments of 1872 (33
USC 1344) . See CFR Part 323.

(b) Section !0 of the River and
Harbor Act approved March 3, 1899 (30
Stat. 1151; 33 USC 403) (hereinafter
referred to as Section 10) prohibits the
unauthorized obstruction or alteration
of any navigable water of the United
States. The construction of any struce
ture in or over any navigable water of
the United States, the excavation from
ol depositing of material in such waters,
or the accomplishment of any other
work affecting the course, location,
condition, or capacity of such waters is
unlawiul unless the work has been
recom:nended by the Chief of Engineers
and authorized by the Secretary of the
Army. The instrument of authorization
is designated & permit, general permit,
or letter of parirission. The authority of
the Secretary o the Army to prevent
obstructicns to navigation in the navi-
gabie waters of the Unlied States weas
extended to artificlal islands and fixed
structures located on the outer con-
tinental shelf by Section 4(f) of the
Outer Continental Shelf Lands Act of
1853 (67 Stat. 463; 43 U.S.C. 1333()).
See also 33 CFR Part 322.

w¢) Section 11 of the River and
Harbor Act approved Mearch 3, 1839 (30
Stat. 1151; 33 U.S.C. 404) authorizes the
Secretary of the Army to establish harbor
lines channelwerd of which no plers,
wharves, bulkheads or othier works may
be extended or deposits mede without
approval of the Secretary of the Army.

By pollcy steted In 32 CFR 328, effective
May 27, 1970, narbor lnes are guide-
lines only for defining the offshore limits
of structurss and fiills fasofar as they
impact on nevigation intorests, Permits
tor work shoreward of those lines must
be obtained i{n mccordance with Section
10 and, U applicable, Section 404, )

(d) Section 13 of the River end Her-
bor Act approved March 2, 1890 (30 Stat.
1152; 33 U.S.C. 407) provides that the
Secretary of the Army, whenever the
Chief of Engineers determines that an-
chorage and navigation will not be in-
jured thereby, may permit the discharge
of refuse into neavigable weters. In the
absence of a permit, such discharge of
refuse is prohibited. While the prohibi-
tion of this section, known as the Refuse
Act, Is still in effect, thie permit authority
of the Secretary of the Army has be2n
superseded by the permit authority pro-
vided the Administrator, Environmental
Protection Agency, and the States uncer
Sections 402 and 4$3 of the Federal
Water Pollution Control Act Amend-
ments of 1572 (PL 92-500, 86 Stat. 818,
33 U.S.C. 1342 and 1345). Bee 40 CFR
Parts 124 and 125,

(e) Bection 14 of the River and Har-
bor Act approved Xarch 3, 1889 (30 Stat.
1152; 33 U.S.C. 408) provides that the
Secretary of the Army on the recommen-
dation of the Chief of Engineers msay
grant permission for the temporary oce
cupatiop or use of any sea wall, bulk-
head, jetty, dike, levee, whartf, pler, or
other work built by the Unlted States.
This permission will be granted by an
appropriate real estate instrument in
accordance with existing real estate reg-
ulations.

(f) Section 1 of the River and Harbor
Act of June 13, 1902 (32 Stat. 371; 33
U.8.C. 565) allows any persons oI corpo-
rations desiring to improve any naviga-
ble river ‘at thelr own expense snd risk
to do so upcn the approval of the plans
and specifications by the Secretary of
the Army and the Chief of Engineers. Im-
provemments consiructed under this au-
thority, which are primzrily in Federal
project arezs, remain subject to the con-
trol and supervision of the Secretary of
the Army and the Chief of Engineers.

(g) Section 404 of the Federal Water
Pollution Ccntrol Act Amendments of
1972 (PL 92-500, 86 Stat. 816, 33 US.C.
1344) (hereinafter referred to as Section
404) authorizes the Secretary of the .
Army, acting through the Chlef of En-
gineers, to issue permits, after notice and
opportunity for public hearings, for the
discharge of dredged or fill material into
the waters of the United States at speci-
fled disposal sites, See 33 CFR 323. The
selection and use of disposal sites will be
in accordance with guidelines developed
by the Adminlstrator of the Environ-
mental Protection Agency (EPA) in con-
junction with the Secretary of the Army,
published {n 40 CFR Part 230. If these
guldelines prohibit the selection or use
of a disposal site, the Chief of Engineers
may consider the economic impact on
navigation of such a prohibition in "
reaching his decision. Furthermore, the
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Administrator can prohibit or restrict
the use of any defined ares as a disposal
site whenever he determines, after notice
and opportunity for public hearings and
after consultation with the Secretary of
the Army, that the discharge of such ma-
terials into such areas will have sn un-
acceptable adverse effect on munlieipal
water supplies, shellfish beds and fishery
areas, wildlife, or recreational areas.

(n) Section 103 of the Marine Pro-
tection, Research and Sancturaries Act
of 1972, as amended (PL 92-532, 86 Stat.
1082, 33 U.S.C. 1413) (hereinafter re-
ferred to as Section 163) authorizes the
Secretary of the Army, acting through
the Chief of Engineers. to issue permits,
after notice and opportunity for public
hearings, for the transportation of
dredged material for the purpose of
dumping it in ocean waters where it Is
determined that the dumping will not
unressonsably degrade or endanger hu-
man health, welfare, or amenities, or
the marine environment, ecological sys-
tem, or economic potentialities. The
selectlon of disposal sites will be In
accordance with criteria, developed by
the Administrator of the EPA (n con-
sultation with the Secretary of the
Army, published in 40 CFR Parts
220-229. However, similar to the EPA
Administrator’s limiting authority cited
in subparagraph (g), above, the Admin-
istrator can prevent the issuance of a
permit under this authority if he finds
that the dumping of the material will re-
suit in an unacceptable adverse impact
on municipal water supplles, shellfish
beds, wildlife,” fisheries or recreational
areas. See also 33 CFR Part 324.

§ 320.3 Reclated legislation.

(a) Bection 401 of the Federal Water
Pollution Control Act Amendments of
1972 (PL 92-500; 86 Stat. 816, 33 U.S.C.
1341) requires any non-Federal appli-
cant for a Federal license or permit to
conduct any activity that may result in
a discharge of a pollutant Into waters
of the United States to obtain a certifi-
cation from the State In which the
discherge originates or will originate, or,
if appropriate, from the interstate water
pollution control agency having jurisdic-
tion over the affected wrters ai the
point where the discharge originates or
will originate, that the discharge will
comply with the applicable efluent
limitations and water quglity standards.
A certification obtained for the construc«
tion of any facility must also perialn o
the subsequent operation of the facllity.

(b) Bectlon 307(¢) of the Coastal Zone
Management Act of 1972, as amended
(PL 94-370, 80 Stat. 1013, 16 U.S.C.
1456(c)) requires Federal agencles con-
ducting activities, including development
projects. direcily affecting a Btate's
coastal zone, to comply, to the maximum
extent practicable, with an approved
State cosstal zone management program.
1L also requires any non-Federal appll-
cant for a Federal license or permit to
conduct an activity affecting land or
water uses In the State’s coastal zone to
furnizh a certification that the proposed
activity will comply wiih the State's
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coastal zone management program.
Generally, no permit-will be tssued until
the State hes concurred with the non-
Pederal =applicent’s certification. This
provision becomes effective upon &ap-
proval by the Secretary of Commeree of
the State’s coastal zone management
program. See also 15 CFR Part 930.

(¢c) Bection 302 of the Marine Protec-
tion, Research and Sanctuaries Act of
1972, as amended, (PL 92-532, 88 Stat.
1052, 18 U.S.C. 1432) authorizes the
Secretary of Commerce, after con-
sultation with other interested Federal
agencles and with the approval of the
President, to designate as maearine sanc-
tuaries those areas of the ocean waters
or of the Great Lakes and their connect-
ing waters or of other coastal waters
which he determines necessary for the
purpose of preserving or restoring such
areas for their conservation, recreational,
ecological, or aesthetic values. After
designating such an zrea, the Secretary
of Commerce shall issue regulations to
control any activities within the area.
Activitles in the sanctuary sauthorized
under other suthorities are valld only if
the Secretary of Commerce gertifles that
the activities are consistent with the
purpeses of Title IIT of the Act and can
be carried out within the regulations for
the sanctuary.

(d) The National Environmental Pol-
fcy Act of 1969 (42 U.8.C. 4321-4347) de-
clares the national policy to encourage a
productive and enjoysble harmony be-
tween man and his environment. Sec-
tion 102 of that Act directs that “to the
fullest extent possible: (1) The polictes,
regulations, and public laws of the
United Btates shell be interpreted and
administered i accordance with the
policles set farth in this Act, and (2) all
agencies of the Federal Government
shall * * * insure that presently un-
quantified environmental amenittes and
velues may be given appropriate con-
sideration in decision making along with
economic and technical considerations
* * ¢ See also 33 CFR Part 325 and 33
CFR 209.410.

(e) The Pish.and Widlife Act of 1958
(16 U.S.C. T42a, et seq.), the Migratory
Marine Game-Fish Act (16 US.C. 760c~
760g) and the Fish and Wildlife Coordi-
naticn Act (18 U.B.C, 681-866c) and
other acts express the concern of Con-
gress with the quality of the aquatic en-
vironment as it affects the conservation,
improvement and enjoyment of fish and
wildlife resources. Reorganization Plan
No. 4 of 1870 transferred certain func-
tions, including certain fish and wildlife-
water resources coordination responsi-
bllities, from the Secretary of the Inte-
rior to the Secretary of Commerce,
Under the Fish and Wildlife Coordina-~
tion Act and Reorganization Plan No. 4,
any Federal agency that proposes to con-
trol or modify any body of water must
first consult with the United States Fish
and Widlife Service, the National Ma-
rine Fisherles Service, as appropricte,
and with the head of the appropriatie
State agency exercising administration
over the wildlife resources of the affected
State.
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(1) The Federal Power Act of 1930 (41
Stal. 1083; 16 U.B.C. 751s et seq), a8
amended, authortzes the Federe! Power
Comimnission (FPC) to isue licenses for
the construction, operation end mainte-
nance of dams, weicr conduits, reser-
voirs, power houses, tranamission Hnes,
and other physical structures of a power
project. However, where such structures
will affect the navigabie capacity of any
navigable waters of the United Siates (as
deflned in 16 U.8.C, 796), the plans for
the dam or other physical structures ef-
fecting navigation must be approved by
the Chief of Engineers aad the Secretary
of the Army, In such cases, the interests
of navigation should normally be pro-
tected by a recormmendatiion to the ¥=C
for the mcluston of eppropriatz provi-
sions in the FPC lkcense rather than the
issuance of a separate Depariment of the
Army permit under 33 U.3.C. 401 ct s2q.
As to sny other activities In navigable
waters not constituting construction, op-
eration and maintenznee of physical
structures licensed by the FPC umder
the Federal Power Act of 1920, sas
amended, the provisicas of 33 U.S.C. 401
et seq. remain fully sppliceble. In all
cases involving the discharge of dredped
or fill materisl into waters of the United
States or the transporiation of dredged
material {or the purpose of dumping n
ocean waters, SBection 404 or Section 103
will be applicable.

(g) The Nsatlonal Historic Preserve-
tion Act of 1868 (80 Stat. 515, 16 U.S.C.
470) created the Advisory Council on
Historic Preservation to advise the Presi-
dent and Congrezs on matters involving
historiec preservation. In performing its
function the Council is suthorized to re-
view and comment upon activities l-
censed by the Federal Governunent which
will have an eflect upon properties listed
in the National Register of Historic
Places, or eligible for listing. The con-
cern of Congresg for the preservation of
significent historical sites is sliso ex-
pressed in the Preservation of Historical
and Archeological Dats Act of 1974 (18
U.8.C. 469 et seq.), whih amends the
Act of June 27, 198€0. By fhis Act, when-
ever a Federal construction project or
Federnlly licensed project, activity or
program alters any terraln such that sig-
nificant historical or echeological data
s threatened, the Secretary of the Inte-
rior may take action necessary to recover
and preserve the data vrior to the com-
mencerrent of the project. See also 33
CFR Purt 305. .

(h) The Interstate Land Sales
Disclosure Act (15 USC 1701 et seq.)
prohibits any developer or szent from
seiling or leasing any lot in & subdivision
(2s defined in 15 USC 1701(3)) unless
the purchaser is furnished in sdvence &
printed property report contalning in-
formsation which the Bscretary of Eocs-
ing and Ushan Development msay, by
rules or regulations, require for the nro-
tection of purchesers. ' the eveni the
lot In question i5 part of & project that
requires Departmenxfé of the Armny au-
thorisatton, the Properiy Report {3 re-
quired by Housing and Urban Develty=
ment regulation to state whether or not
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& permit has been applied for, issued. or
denied by the Corps of Enzineers for the
development under Section 10 or Section
404, The Property Report is also required
to state whether or not any eniorcement
action has been taken as 2 consequence
of non-application for or deaial of such
permit, .

(1) The Endangered Species Act of
1673 (16 U.B.C. 1531 et saq.) declares the
intention of the Congress to conserve
threatened and endangered species and
the eccsystems on‘which those species
depend. The Act provides that Federal
agencies must utilize their authorities in
furtherance of its purposss by carrying
out programs for the conservation of
endangered or threatened species, and
by taking such action necessary to insure
that any action suthorized by that
Agency will not jeopsrdize the continued
existence of such endangered or threat-
ened species or result in the destruction
or modification of habitat of such species
which is determined by the Secretaries
of Interior or Commerce, as appropriate,
1o be critical, See also 50 CFR Part 17.

(]) The Deepwater Port Act of 1974
(33 U.S.C. 1501 et seq.) prohibits the
ownership, construction, or. operation of
a deepwater port beyond the territorial
seas without a license issued by the Sec-
retary of Transportation. The Secretary
of Transportation mey issue such a -
cense to an applicant i{ he determines,
among other things, that the consiruc-
tion and operation of the deepwater port

-is {11 the nstional Interest and consist-
ent with national security end other na-
tional policy goals and objectives. An
applcation for a deepwater port lcense
constitutes an application for all Fed-
eral authorizations required for the own-
ership, construztion, end operation of &
deepwater port, Inciuding eppiications
for Section 10, Section 404 and Section
163 permits which must also be issued
by the Department of the Army pursu-
ant to the authorities listed ln § 320.2.
The Secretary of Transportation must
obtain the views and recommendations
of all Federal agencles having jurisdic-
tion over any aspect of the deepwater
port construction and operation prior to
issuing a license,

(k) The Marine Mammal Protection
Act of 1972 (16 U.S.C, 1381 et seq.) ex-
presses the intent of Corzress that ma-
rine memmols be protectad and encour-
aged to develop in order to maintaln the
hezith and stebility of the marine eco-
system. The Act imposes & perpetual
moratorium on the harassment, hunting,
capturing, or kllling of marine mammals
and on the !mportation of marine mam-
mals and marine mammal products with-
out a permit from either the Secretary
of the Interior or the Secretary of Com-
merce, depending upon the species of
marine mammal involved, Such permits
may be lssued only for purposes of sci-
entific research and for pudlic display if
the purpose Ls'consistent with the poli-
cies of the Act. The appropriate Scere-
tary is also empowered in certain re-
stricted circumstences & walve the re-
quirements of thiz Act.
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(1) Section 7¢.) of the W3 and Scz~
nle Rivers Act (32 Stat. 508, 16 US.C.
1278 et seq.) provides that no depart-
ment or agency ci the United States shall
assist by loan, grant, lcense, or other-
wise in the construction of any water re-
sources project chat would have a dirsct
and adverse efSect on the values for
which such river was established, as de-
termined by the Secretary charged with
its administration. No department or

agency of the Uniled States shall rec-.

ommend authorizing of any water re-
sources project that would have a direct
and adverse eZect on the values for
which such rlver was established, as de-
termined by the Secretary charged with
its administreticn, or request appropri-
ations to begin construction of any such
project, whether herctofore or hereafter
authorized, witncut advising the Szc~
retary of the Interior or the Secretary
of Agriculture, as the case may be, in
writinng of its intention so to do at least
sixiy deys in advance, and without spe-
cifically reporting to the Congress in
writing at the {ime It makes {ts recom-
mendzation or request In what respect
construction of such project would be {n
conflict with the purposes of this Act and
would affect the component and the
values to be protected by it under this
Act.

(m) Section 6({) of the Land end
Water Conservation Fund Act of 1865
{78 Stat. 8387, 15 USC 460 -4, et seq.)

rovidss that no property acquired or
developed with assistance from the Land
and Water Conservation Pund shall,
without the approval of the Secretary of

.the Interior, be converted to other than

public outdoor recreation uses. The Sec-
retary shall approve such conversion
ouly if he finds it to be In accord with
the then existing comprehensive state-
wide outdoor recreation plan and only
upon such conditions as he deems nec-
essary to assure the substitution of other
recreation properties of at least equel
fair market value and of reasonably
equivalent usefulness and location.

§ 320.4 Genera® policies for evaluating
permit applications.

The followinz policies shall be ap-
plicable to the review of all applications
for Department of the Army permits.
Additional policles specifically applica-
bie to certaln t37as of activitizs are Iden-
tifed In Parts 221-324 of t*is chaptar,

fa) Publis inlcres? review. (1) The da-
¢ision waethner o 13sue a permit will be
hased on an evsiuation of the probzble
impact of the propesed activity and its
intended use on the public Interest. Eval-
uation of the probatle impact which the
proposed activity may have cn the pub-~
He Interest requires & careful weighing of
all those factoms which bacome relevant
iIn each particular case, The benellt
which reasonabiy mey be expected to ec-
crue from the proposal must be hel-
anced ggainst {ic reasonably foreseezble
detriments. The decision whether to au-
thorlze & proposal, and U so, the con-
tlons under whick & will be allowed to
occur, cre therzicre determined by e
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outceme of the generel balancing proc~

ess (e.g., 563 33 CFR 200.400, Guidelines
for Assessment of Economic, Soclal and
Environmental Effecis of Civil Works
Projects). That decision should refect
the national concern for both protection

and utillzziion of importznt resources,

All {zctors which may be relevant to the
proposal must be considered; among
thosc are ccaservetion, economies, aes-
thetics, general environmental concerns,
historic velues, fish end wildlife values,
flood dameze prevention, land use, navi-
gation, recreation. water supply, weter

“quality, energy needs, gafety, food pro-

duction, and, in generel the needs and
welfare of the people. No. permit w11
be granted unlesg {ts issuance is found
to be in the public interest.

t2) The following zenerzl criteria will
be considered in the evaluation of every
application:

(1) the relative extent of the public
and private need for the proposed struc-
ture or work:

(11> the desirability of using 2ppropri-
ate elternative locations and methods ta

accomplish the objective of the proposed’

structure or work;

(1) the extent and permenence of the
beneficlal end/or deirimental eflects
which the proposed siructure or work
may have on the public and private uses
to which the area is suited; and

(iv) the probable impsact of each pro-
posal in relation to the cumulstive effect
created by other exisiing and antlcipated
structures or work In the general ares.

(b) Effect on wetlends. (1)-Wetlands
are vital areas that constitute & produc-
tive and valuable public resource, the
unnecessary alteration or destruction of
which shouid be discoureged as contrary
to the public interest, -

- (2) Wétlands considerad to perform
functions important {0 tne public inter-
est include:

(1) Wetlands which serve Importent
natural Dblologicel functions, including
food chain producticn, senera! habitat,
and nesting, spawning, rearing snd rest-
ing sites for aquatie or lend species;

(1) Wetlands set asids for study of
the aquatic environment or as sanctu-
arles or refuges;

(1) Wetlends the desiruction or al-
teration of which would aflect detri-
mentally netural drain=ge characteris-
tlcs, sedimentation pebterns, salinity dis-
tribution,- dushing charzctertsiics, cur~

rent petterns, or other environmental

characteristics;

(iv) Wetlands which are significant in
shielding other ereas from wava aciion,
erosion, or storm demage. Such wetiands
are often associated with barrier beaches,
islands, reefs and bars; )

(v) Wetlands which serve as valuable
slorage arecs for storizt and flood waobers;

(vl) Wetlands whickh ar2 prime natural
echarge areas. Primc rechorge aress are
locations where swfiey and ground
water are directly Inizrcennected; end

(vil) Wesliands through natural water
fltration processes gerve 1o purify water.

(33 Although s porticular slteration of
wetlunds mey constitute o minor change,
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the cumulative effect of numerous such
piecemeal changes often results in a
major impairment of the wetland re-
sources. Thus, the particular wetland site
for which an application is made will be
evaluated with the recognition that it is
part of a complete and interrelated wet-
land area. In addition, the District Engi-
neer may undertake reviews of particular
wetland areas in consultation with the
appropriate Regional Director of the
Fish -and Wildlife Service, the Regional
Director of the National Marine Fisheries
Service of the National Oceanic and At-
mospheric Administration, the Regional
Administrator of the Environmental Pro-
tection Agency, the local representative
of the So0il Conservation Service of the
Department of Agriculture, and the head
of the appropriate State agency to assess
the cumulative effect of activities in such
areas.

(4) No permi! will be granted to work
in wetlands ldentified as important by
subparagraph (2), above, unless the Dis-
trict Engineer concludes, on the basis of
the analysis required in paragraph (a),
above, that the benefits of the proposed
alteration outweigh the damage to the
wetlands resource and the proposed al-
teration is necessary to realize those ben-
efits. In evaluating whether a particular
slteration is necessary, the District Engi-
neer sball consider whether the proposed
activity is primarily dependent on being
located in, or in close proximity to the
aquatic environment and whether feast-
ble alternative siies are available. The
applicant must provide sufficient infor-
mation on the need to locate the proposed
activity in the wetland and must provide
data on the basis of which the availabil~
ity of feasible alternative sites can be
evaluated.

(5) In addition to the policies ex-
pressed In this subpart the Congressional
policy expressed in the Estuary Protec-
tion Act, PL 80-454, and State regulatory
laws or programs for classification and
protection of wetlands will be given great
welght,

(¢) Fish and wildlife. In accordance
with the Fish and Wildlife Coordination
Act (% 320.3(e) above) Corps of Engi-
neers officials will consult with the Re-
glonal Director, U.S. Fish and Wildlife
Service, the Regional Director. Natlonal
Merine Fisherles Service, and the head
of the agency responsibie for fish and
wildlife for the State in which the work
is to be performed, with a view tc the
conservation of wildlife resources by pre-
ventlon of their direct and indirect loss
and damage due to the activity proposed
in a permit application. They will give
great weight to these views on fish and
wildlife considerations in evaluating the
application. The applicant will be urged
to modify his proposal to eliminate or
mitigate any damage to such resources,
and in appropriate cases the permit may
be conditioned to accomplish this pur-
pose. .

{(d) Water quality. Applications for
permits for activities which may affect
the quality of a weter of the United
Btates will be evaluated for compliance
.with applicable effluent limitations, water
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quality standsrds, and management
practices during the constructicn, opzra-
tion, and maintenance of the proposed
activity. Certification of compliance with
applicable effiuent limitations and water
quality standarcs required under pro-
visions of Section 401 of the Federal
Water Pollution Control Act will be con-
sidered conclusive with respect to water
quality considerations unless the Re-
gional Administrator, Environmental
Protection Agency (EPA), advises of
other watier quality aspects to be taken
into consideration. Any permit issued
may be conditioned to implement water
guality protection measures.

(e) Historic, scenic, and recreational
values, (1) Applications for permits coy-
ered by this regulation may involve areas
which possess recognized historic, cul-
tural, scenic, conservation, recreational
or similar values. FPull eyaluation of the
general public interest requires that due
consideration be given to the effect which
the proposed structure or activity may
have on the enhancement, preservation,
or development of such values. Recognl-
tion of those values is often reflected by
State, reglonsl, or Jocal land use clasgsi-
fications, or by similar Federal controls
or policies. In both cases, action on per-
mit applications should, insofar as possi-
ble, be consistent with, and avoid adverse
eflect on, the values or purposes for
which those classifications, controls, or
policies were established.

(2) Bpecific application of the policy
in subparagraph (1) above, appiles to:

(1) Rivers named in Section 3 of the
Wild and Scenic Rivers Act (82 Stat. 908,
18 U.S.C. 1273 et seq.); those proposed
for inclusion as provided by Bections 4
and 5 of the Act, or by later legislation:
and wild, scenic, and recreatlonal rivers
established by State and local eatities;

(i) Historie, cultural, or archeological
sites or practices as provided in the Na-
tional Historic Preservation Act of 1968
(83 Stat. 852, 42 U.8.C. 4321 et seq.) (see
also Executive Order 11593, May 13, 1871,
and Statutes there cited). Particular at-
tention should be directed toward any
district, site, building, structure, or ob-
ject listed or eligible for listing in the Na-
tional Register of Historic Places;

(ii1) Sites included in or determined
ellgible for listing in the Nationsl Reg-
Istry of Natural Landmarks which are
pubiished reriodically in the FEDERAL
REGISTER:

(1v) Sltes acquired or developed with
the assistance of the Land and Water
Conservation Fund (78 BStat. 897, 16
U.S.C. 460, 14, et seq.) or the Recrea-
tional Demonstrations Projects Act of
1942 (PL 77-594, 56 Stat. 328) and other
public parks and recreation areas; and

(v) Any other areas named in Acts of
Congress or Presldential Proclamations
as National Rivers, National Wilderness
Areas, National Seashores, National Rec-
reation Areas, National Lakeshores, Na-
tional Parks, National Monuments, and
such areas es may be established under
Feceral law {or similar and related pur-
poses, such as estuarine and marine
sanctuaries.
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(£} Efect on limils of the territomal
sea. Structures or work affecting coastal
waters may modify the cocet line ¢z bese
line from which the three mnile helt is
measured for purposes of the Submerged
Lends Act and International Law, Gen-
erully, the coast line or base ling is the
lIine of ordinary low water on the main-
land; however, there are exceptions
whers there are lslands or lowtide eleva-
tions offshore. (The Submerged Lands
Act, 67 Stat. 29, U.S. Code BSection
1301(¢), and United States vs. California,
381 U.S. 139 (1965), 382 U.8. 448 (1986) )
All applications for structures or work
affecting coastal watars will tharefore be
reviewed specificelly to determine wheth-
er the coast llne or base line might be
altered. ¢ it is determined that such &
change might eoccur, coordination with
the Attorney General end the Solicitor
of the Department of the Interior is re-
quired before fnal sction ia taken. The
District Engineer will submit & deserip-
ton of the proposed work end & copy of
the plans to the Slicltor, Department
of the Interior, Washingten, D.C. 20240,
and request his comments concerning the
effects of the proposed work on the outer
continental rights of the United States.
These comments will be inclucded in the
file of the appllcation. After completion
of standard processing procedures, the
file will be forwarded to the Chief of
Engineers. The decislon on the epplica-
tion will be made by the Secrefary of
the Army after coordination with the
Attorney Genersl.

(g) Interference with cdjacent prop-
erties or water resource projects, Author-
ization of work or structures by the De-
partment of the Army does not convey
a8 property right, nor authorize any in-
jury to property or invasion of other

(1) Because a landowner has the gen-~
eral right to protect his property from
erosion, applications (o erect protective
structures will ususlly receive favorsble
consideration. However, if the protec-
tive structure may cause damage to the
Property of others, the District Engineer
will so advise the applicant and inform
him of pcssible elternative methods of
protecting his property, Such advice will
be given in terms of general guidance
only so as not to compete with private
engineering firms nor require undue use
of govermment resources. A siznificant
probakility of resulting dameage to near-
by properties can be a basis for denial
of an application.

(2) A landowner’s general right of ac-
cess to navigable waters of the United
States is subject to the similar rights
of access held by nearby landowners and
to the general publc’s right of naviga-
tion on the water surfnce. Prcposals
which create undue Interference witz
access to, or use of, navigable waters
will generally not receive favorable con-
sideration. )

(3) Where i {5 found that the work
for which & permit is desired is in navi-
Zable waters of the United States (sce
33 CFR Part 329) and mey interfere
with @ authorized Faderal projecs, the
applicant showld be upprised I writing
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of the fact and of the possibility that
a Federal project which may be con-
structed in the vicinity of the proposed
work might necessitate its removal or
reconstruction. The applicant should also
be Informed that the United States will
in no csse be liable for any damege or
{njury to the structures or work author-
1zed by Sections 9 or 10 of the River and
Harvor Act of 1899 (see 33 CFR Parts
321 end 322) which may be caused by
or result from future operations under-
taken by the Government for the con-
servation or improvement of navigation.
or for other purposes, and no claims or
right to compensation will accrue from
any such damage.

(4) Proposed actlvities which are In
the area of a ¥ederal project which ex-
{sts or is under construction will be eval-
uated to insure that they are compatible
with the purposes of the project.

(h) Activities affecting .coastal zones.
Applications for Department of the
Army permits {or activities affecting the
coastal zones of those States having &
coastal zone management program ap-
proved by the Secretary of Commerce
will be evaluated with respect to compli-
ance with that program. No permit will
be issued to & non-Federal applicant un-
til certification has been provided that
the proposed activity complies with the
coastal zone management program and
the appropriate State agency has con-
curred with the certification or has
walved its right to do so. However, &
permit may be issued to a non-Federal
applicant if the Secretary of Commerce,
on his own Initistive or upon appesal by
the .epplicant, finds that the proposed
actlvity is consistent with the objectives
of the Coastal Zone Management Act of
1872 or is otherwise necessary in the
interest of natlonal security. Federal
agency applicants for Department of the
Army permits are responsible for com-
plying with the Coastal Zone Manage-
ment Act's directives for assuring that
thelr activities directly affecting the
coastal zone are consistent, to the maxi-
mum extent practicable, with approved
State coastol zone management pro-
grams,

(1) Activities in marine sanctuaries.
Applications for Department of the
Army guthorization for activities in a
marine sanctuary established by the Sec-
retary of Commerce under authority of
Section 302 of the Marine Protection,
Research and Sanctuaries Act of 1912,
as amended, will be evaluated for impact
on the marine sanctuary. No permit will
be issued until the applicant provides &
certification from the Secretary of Com-
merce that the proposed actlvity s con-
sistent with the purposes of Title III of
the Marine Protection, Research and
Sanctuaries Act of 1372, as amended, and
can be carried out within the regulations
promulgated by the Secretary of Com-
merce to control activities within the
merine sanctuary. Authorizations so Is-
sued will contain such special conditions
ss may be required by the Secretary of
Commerce In connection with his certifi-
cation.

t§) Other Fcderal, stete, or local re-
quirements. (1) Processing of an uppll-
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cation for a Department of the Army
permit normally will proceed concur-
rently with the processing of other re-
quired Federal, 8tate, and/or local
authorizations or certification. Where
the required Federasl State and/or local
certification and/or authorization has
been denied, the application for a De-
partment of the Army permit will be de-
nted without prejudice to the right of the
applicant to reinstate processing of his
application if subsequent approval is re-
ceived from the appropriate Federal,
State and/or local agency. Even if official
certification and/or authorization is not
required by Stafe or Federal law, but a
State, regional, or local agency having
Jurisdiction or interest over the particu-
lar activity comments on the application,
due consideration shall be glven to those
official views as a reflection of local fac-
tors of the public interest,

(2) Where officially adopted State, re-
gional, or local land-use classifications,
determinations, or policies are applicable
to the land or water areas under con-
sideration, they zhall be presumed to
refiect local factors of the public interest
and shall be considered in addition with
the other national factors of the public
interest identified in § 320.4(a)..

(3) A proposed activity may result in
conflicting comments from several agen-
cles within the same State. While many
States have designated a single State
agency or individual to provide a single
and coordinated State position regarding
pending permit applications, where =a
State has not so designated a single
source, District Engineers will elicit from
the Governor an expression of his views
and desires concerning the application
or, in the alternative, ar expression from
the Governor as to which State agency

‘represents the officlal State position in

this particular case.

(4y In the absence of overriding na-
tional factors of the public Interest that
may be revealed during the processing
of the permit applicetion, 8 permit will
generally be issued following recelpt of a
favorable Btate determination provided
the concerns, policles. goals, and re-
quirminents as expressed in 33 CFR Parts
320324, and the following statules have
ween followed and considered: The Na-
tional Environmental Policy Act; the
Fish and Wildlife Coordination Act: the
Historical and Archaeological Preserva-
tion Act; the National Historlc Preserva-
tion Act; the Endangered Specles Act;
the Coastal Zone Management Act; the
Msrine Protection, Research and Sanc-
tuaries Act of 1972, as amended; and the
Federal Water Pollution Control Act (see
§ 320.3, above),

€5) If the responsible Federal, State,
and/or local agency falls to take defini-
tive action to grant or deny required
authorizations or to furnish copnments as
provided In subparagraph (3) &above,
within three months of the issuance of
the public notice, the District Engineer
shail process the application to a con-
clusion. .

. (8) Permits will not be lssued where
certification or authorization of the pro-

posed work is required by Federal, State

and/or local law and that certification
or authorization has been denied.

(7Y The District Engineer masay, in
those States with ongolng permit pro-
grams for activities regulated by Depart-
ment of the Army permits, enter Into an
agreement with the States to jointly
process and evaluate Department of the
Army and State permit applications. This
mey include the issuance of jeint public
notices; the conduct of joint public hear-
ings, if held; snd the joint review and
analysis of information and comments
developed in response to the public no-
tice, public hearing, the environmental
assessment and the environmental m-
pact statement (if necessary), the Fish
and Wildlife Coordination Act, the His-
torical and Archaeological Preservation.
Act, the National Historic Preservation
Act, the Endangered Bpecies Act, the
Cosstal Zone Management Act, the Ma-
rine Protection, Research and Sanctu-
aries Act of 1972, as amended, and the
Federal Water Pollution Control Act, In
such ceses, applications for Department
of the Army permits may be processed
concurrently with the processing of the
State permit to an independent conclu-
sion and decislon by the District Engi~
neer and appropriate State agency.

(k) Safety of impoundment structures.
Unless an adequate Inspection program
{s required by another Federal licensing
agency or will be performed by another
Federal agency, the District Engineer
will condition permits for impoundment
structures to require that the permittee
operate and maintaln the structure prop-
erly to insure publie safety, The District
Engineer may condition such permits to
require pericdic inspections and to indi-
cate that failure to accomplish actions to
assure the public safety will be consid-
ered cause to revoke the permit.

(1) Floodplaine. Executive Order 11988,
dated May 24, 1977, requires each Federsl
agency, In its conduct of Federal pro-
grams that affect land use including the
regulation of water resources, to take
action to reduce the risk of flood loss;
to minimize the impact of floods on hu-
man safety, health and welfare; and to
restore end preserve the natural and
beneficlal values served by floodplains.
In evaluating whether activitles located
in a floodplain that require Department
of the Army permits are in the public in-
terest, available alternatives to avaid
adverse effects from and incompatible
development in floodplains shall be con-
sidered.
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PART 323 —PERMITS FOR DISCHARGES
.OF DREDGED OR FILL MATERIAL INTO
WATERS OF THE UNITED STATES

Sec.

373.1 Qeneral.

3232 Definitions.

3233 Activities requiring permits.

3234 Discharges permitted by this regu-
iation,

323.4 1 Discharges prior t¢ effective dates
of phasing.

323.9-2 Discharges into certain waters of
tho United States.

838.4-3 Specific categories of discharges.

323.44 Discretionary authority to require
individual or general permita,

323.5 8pecial policies and procedures.

Appondix A--Delzgation of suthority.
AvTHoarry: 33 UB.C. 1344,

§ 323.1 CGencral,

This regulation prescribes, in addition
to the general policies of 33 CFR 320.4
and procedures of 33 CFR Part 325,
those special policles, practices, and
precedures to be followed by the Corps
of Engineers in connection with the re-
view of applications for Department of
the Army permits to authorize the dis-
charge of dredged or fill material into
waters of the United States pursuant to
Bection 404 of ths Federal Water Pollu-
tion Control Act Amendments of 1972
(33 U.B.C. 13¢4) (hereinafter referred to
as Section 404). See 33 CFR 320.2(g).
Certein discharges of dredged or fill ma-
terial into waters of the United States
arc also regulated under other authori-
ties of the Department of the Army.
These include dams and dikes in naviga-
ble waters of the United Stiates pursu-
ant to Section 9 of the Riyer and Harbor
sAct of 1899 (33 U.S.C. 401; see 33 CFR
321) and structures or work In or af-
fecting nsevigable wators of the United
States pursuant to Section 10 of the
River and Harbor Act of 1899 (33 UL.C.

403; see 33 CFR 822), A Department of ,

the Army permit will also be required
under these additional authorities if
they are applicable to activities involving
_discharges of dredged or fil material
into waters of the United States. Appli-
cants for Department of the Army per-
mits under this Part should refer to the
other cited authorities and implementing
regulations for these addlitional permit
requirements (o determine whether they
also arz applicable to their proposed ac-
tivities, '
§ 323.2
For the purpose of this regulution, the
foliowing terms are defined:
(a) The term “waters of the United
States means:?
(1) The territorial seas with respect
to the discharge of flll material. (The
transportation of dredued material by

Definivions,

1 The terminology used by the FWPCA is
"navigable waiers"” which ia defined In Sec.
tion 502(7) of the Act a8 “waters of the
United States including the territorial sess.”
For purposes ol clarity, and to svold confu-
ston with other Corps of Engineers regula-
wry progreras, the term “waters of the
Uulited Blates' is used throughout this regu-
lation.
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vessel for the purpoce of dumping in the
oceans, includinz the territorial seas, at
‘an ocean dump site approved under 40
CFR 228 is regulated by Section 103 of
the Marine Protection, Research and
Senctuarles Act of 1972, ax amended (33
USC 1413), See 33 CFE 324. Discharges
of dredged or il materinl into the terri-
torial seas are regulated by Section 404.);

(2) Coastal and iniand waters, lakes,
rivers, and streams that are navigsble
waters of the United States, including
adjacent wetlands;

(3) Tributaries to pavigable waters of
the United States, including adjacent
wetlands (manmeade nontidal dralnage
and irrigation ditches excavated on dry
land are not considered waters of the
United States under this definition).

(4) Interstate waters and their tribu-
taries, including adjacent wetlands; and

(5) All other waters of the United
States not identified in paragraphs (1)~
(4) aljove, such as isolated wetlands and
lakes, intermittent streams, prairie pot-
holeg, and other waters that are not part
of a tributary system to interstate waters
or to navigable waters of the United
States, the degradeation or destruction of
which coulid affect interstate commerce.!

The landward Hmit of jurisdiction in
tidal waters, in the absence of adjacent
wetlands, shall be the high tide line and
the landward Hmit of jurisdiction an all
other waters, in the absence of adjacent

:In defining the jurlsdiction of the
FWPCA asg the “waters of the United Siates,”
Congress, in the leglslative history to the
Act, specified that the term “bs given ths
broadest constitutional interpretation une
encumbered by agency determinations which
wauld have been made or may be msade for
administrative purposes.” The waters llsted
in paragraphs (8) (1)—4 fall within this man«
date as discharges Intc those watcrbodles
may serlously aflect water qualily, naviga-
tion, and other Federsl Interests; however, It
18 also recognized that the Federal govern-
ment would bave the right to regulate the
waters of the United States !dentified in
paragraph (8) (6) under this broad Congres~
aionel niandate to rulflll the objective 6f the
Act: “to restore and malintaln the chemical,
phiysical, and biological Integrity of the Na-
tlon's waters” (Sectlon 10I(a)). Paragraph
{a) (5) Incorporates 8ll other waters of the
United States that could be regulated under
the Federal government's Coanstitutional
powers to regulate and protect lnterstate
commerce, including those for which the
connection to interstate comnmerce mey not
be readily obvious or where the location or
size of the waterbody generslly may not re-
qulre regulntion through individual or gane
cral permits w achieve the objective of the
Act. Dlscharges of dredged or fill material
into waters of the United Stetes identifted in
paragraphs {(a) (1) -{4) will generally requirs
tndividual or general permits unless thoee
discharges occur beyond the headwaters of a
river or streain or in natural lakes less than
10 acres in surface area. Discharges into thesa
latler waters and nito most ¢f the waters

{dentifled in paragraph (a)(8) will be per-,

mitted by this regulation. subject to the pro-
visions lsted tn paragraph 323.4-2{b) unless
the District Engineer develops information,
on & cese-by-caée bLasis, thet the concernsa
for the gquatle anvironment ay expressed in
the EPA (huldel (¢0 CFR 230) require
regulation throu an individusl or genernl
perinit, (Sece 32349,

wetlands, shall be the ordinary high
water mark.

() The term “navigable waters of the
United Btates” means (:0ss waters of
the United States that 222 subject to the
ebb and flow of the tide shoreward to
the mean high water mark (meen higher
high water mark on the Paciflc coast)
and/or are presently used, or have been
used in the past, or mcy be susceptivle
to use to trensport interstate or foreign
commerce. (S8ee 33 CFR 329 for & more
complete definition of this term.)

. {¢) The term “wetlands” means those
areas that are Inundated or saturated by
surface or ground weater at s frequency
and duration sufficient to support. and
that under normal clrcumstences do

- support, & prevalence of vegetation typt-

cally edapted for life in saturated soil
condlitions. Wetlands generally include
swamps, marshes, bogs and similar areas.

(d) The term “adjacent” means Lor-
dering, contiguous, or netghboring, Wet-
lands separated from other waters of the
United Stetes by man-made dikes or bar-
riers. natural river berms, beach dunes
and the like are “adizcent wetlands”

(e) The term “natural lake” means a
standing hody of open water that ococurs
in a natural depression fed by one or
more streams and from which & stream
may dow, that occurs due to the widen-
Ing or natural blockage of a river or
stream, or that occurs in an isolated
natural depression thet is not a part of
a surface river or stream.

_. {f) The term “impoundment” means a
standing body of open water created by
artificlally blocking or restricting the
flow of a river, stream, or tidal area. As
used in this regulation, the term does
not include artificial lakes or ponds cre-
ated by excaveting and/or diking dry
land to collect and retaln water for such
purposes &s stock watering, irrigstion,
settling basins. cooling, or rice growing.

(g) The term ‘“ordinary high water
mark™” means the line on the shore estab-
lishred by the fluctuations of water and
indicated by physical characteristics
such as a ciear, notural line impressed
on the bank; shelving; changes in the
character of sofl; destruction of terres-
trial vegetation; ths presence of lMtter
and debris; or other eppropriate means
that consider the cheracteristics of the
surrounding areas.

(h) The term “high tide line” means
e line or maork left upon tide flats,
besaches, or along shore objects that in-
dicates the intersection of the land with
the water’s surface at the maximum
height reeched by a rising tide, The
mark may be determined by a line of ol
or scw:n along shore objects, & more or
less continuous deposit of fine shell or
debris on the foreshore or berm, other
physical markings or characteristics, veg-
etetion lines, tidal gages, or other suit-
able means thatl dellneate the general
height reached by a ristpg tide, The term -
includes spring high tides and other high
tldes that occur with periodic frequency,
but does not include storm surges fm
which there is & departure from the nor-
mal or predicted reasch of the tide due
to the piling up of water against p coast
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by strong winds such as those accom-
panying & hurricane or other intense
storm.

(1) The term “headwaters” means the
point on a non-tidal stream above which
the average annual flow is less than five
cubic feet per second.” The District En-
gineer may estimate this point from
avallable data by using the mean annual
area precipitation, area drainage basin
maps, and the average runoff coefficient,
or by simllar means.

(5 The term “primary tributaries”
means the main stems of tributaries
directly connecting to navigable walers
of the United States up to their headwa-
ters, and does not include any additional
tributaries exiending off of the main
stems of these tributaries.

(k) The term “dredged material”
means material that is excavated or
dredged from waters of the United
States. . 3

(1) The term ‘“‘discharge of dredied.
material” means any addition of dredged
material into the waters of the United
States. The term includes, without lim-
{tation, the addition of dredged material
to & specified disposal site located in
waters of the United States and the run-
off or overflow from a contained land
or waler disposal area. Discharges of
pollutants into waters of the United
States resulting from the onshore sub-
sequent processing of dredged material
that is extracted for any commercial use
(other than fiil) are not included within
this term and are subject to Section
402 of the Federal Watcr Pollution Con-
trol Act even though the exiraction and
deposit of such material may require a
vermit from the Corps of Engineers. The
term does not include plowing. cultivat-
ing, seeling and harvesting for the pro-
duction of food, fiber, and forest
products.

(m» The term “fill mawrial means
any muterial used for the primary pur-
poee of replacing an aquatic arca with
dry land or of changing the bottomn eleva-
tion of a waterbody. Tiie term does not
include any pollutant discharged into the
water primarily to dispose of waste, as
that activity is regulated under Section
402 of the Federal Water Polluiion Con-
trrol Act Amendments of 1972.

(n) The term “discharge of {ill mate-
rial” means the addition of fill material
into waters of the .United States. The
term gencrally includes. without limita~
tion. the following activities: Placeinent
of fill that is necessary to the construc-
tion of any structure in a water of the
United Stetes: the building of any struc-
ture or impoundment requiriug rock,
~and. dirt, or other material for its con-
struction; site-development fiils for ree-
reational. industrial, ¢ommercial, resi-
dentinl. anhd other uses: causeways or

: Por streanis that are dry during fong pe-
riods of the year. Dixtrict Engiuecrs, after
nntifying the Reglonal Administratar of F.PA,
mny establish the headwaler point ag that
1t on the stream where A low of five cublc
feet per second 18 equaled or excecded 50
percent nt the time. The District Engineer
<hall notify the Reglonal Adininisviator of
1 deternunrtion of these headroatc points

FEDERAL

RULES AND REGULATIONS

road fills; iams and dikes; artificial is-
lands; property protection and/or recla~
mation devices such as riprap, groins,
seawalls, breakwaters, and revetmemts;
beach nourishment; levees; Al for atruce
tures such as sewage treatment facilitles,
intake and outfall pipes assoctated with
power plants and subsquecus utility
lines: and artificial reefs. The term does
not include plowing, cultivating, seeding
and harvesting for the production of
food, fiber, and forest products.

(o) The term “individual Dermlt"
means a Department of the Army au-
thorization that is issued following a
case-hy-case evaluation of & specific
project involving the proposed dis-
charge(s) in accordance with the proce-
dures of this regulation and 33 CFR 325
and s determination that the proposed
discharge is in the publlc interest pur-
suant to 33 CFR Part 320.

(p) The term “general permit” means
a Department of the Army authorization
that s issued for a category or categories
of discharges of dredged or fill material
that are substantially similar in nature
and that cause only minimal {ndividual
and cumulstive adverse environmental
impact. A general permit is issued fol-
lowing an evaluation of the proposed
category of discharges In accordance
with the procedures of this regulation
(§323.3(c)), 33 CFR Part 325, and a
determination that the proposed dis-
charges will be in the public interest
pursuant to 33 CFR Part 320,

(@) The term "nationwlde permit”
means a Department of the Army au-
thorization that has been issued by this
regulation in § 323.4 to permit certain
discharges of dredged or fill material into
waters of the United States throughout
the Nation.

§ 323.3 Dischiieges requiring permiita.

(a) General. Department of the Army
permits will be required for the discharge
of dredeed or Al material into waters
of the United States. Certain discharges
specified in §§ 323.4-1, 323.4-2 and 323.4-
3 are permitted by this regulation. If a
discharge of dredged or fill material is
not permitted by thls regulation, en indi-
vidual or general Section 404 permit will
be required for the discharge of dredged
ov fill material into waters of the United
States in accordance with the following
phnsed schedule:

+1) Before July 25, 1975, discharges
Into navigable waters of the United
States.

(2) After July 28, 1975, discharges into
navigabhle waters of the United States
and adiacent wetlands.

(3r After September 1, 1876, dis-
charges into navigable waters of the
United States and their primary tribu-
taries. includmg adjacent wetlands, and
into natural Jakes, greater tian § acres
in surface area, (See also § 323.4-2 for
discharges that arc permitted by this
regulationn

4 After Jaly 1, 1977 discharges into
all waters of the United States, (See also
§323.4-2 (or discharges that are per-
mitted by this regulation.)

the Iniocidual permits.
maitted by his regulation

Unless per-
(§§323.3-1,
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323.4-2 and 323.4-3) or authorized by
general permits (§ 323.3(e)), the dis-
charge of dredged or il material into
waters of the United States will require
an ndividual Department pf the Army
permit issued in eccordance with the
policies in § 320.4 and procedures in 33
CFR Peart 326.

(¢) General :aermits The Distriet
Engineer may, after compHiance with the
other procedures of 33 CFR Part 325,
issue general permits for certain clearly
described categories of structures or
work, including dschearges of dredged or
fill material, requiring Depariment of
the Army permits. After a general per-
it has been issued, Individual activities
falllng within those categories will not
require individual permit processing by
the procedures of 33 CFR Purt 325 un-
less, the District Engineer determines, on
a cnse-by-case basis, that the public in-
terest requires individual review.

(1) District Engineers will mclude only
those activities that are substantially
simllar in nature, that cause only minl-
mal adverse environmental impact when
performed separately, and that will have
only a minimal adverse cumulative effect
on the environment as categories which
are candidates for general permits,

(2) The District Engineer shall In-
clude appropriate conditions as specified
in Appendix C of 33 CFR Part 325 in
each general permit and shsall prescribe
the following additional conditions::

(1) The maximum quantity of ma-
terial that may.be discharged and the
maximum area that may be modified by
a single or Incidental qperation (if ap-
plicable) ;

(1) A description of the category or
categories of activities included in the
general permit; and

(i) The type of water(s) into which
the activity mey occur.

(3) The District Engineer may require
reporting procedures.

(4) A general permit may be revoked
if 1t is determined that the effects of the
activities authorized by it will have an
adverse impact on the public interest
provided the procedures of 33 CFR 325.7
are followed. Following revocation, ap-
plications for future activities in aresas
covered by the general permit shall be
processed as applications for individual
permits,

(d) Activities of Federal ayencles (1)
Discharges of dredged or fill material
into waters of the United States done by
or on behall of any Federal agency, or
instrumentality other than the Corps of-
Engineers, are subject to the authoriza-
tion procedures of this reguliation, Agree-
ment for construction or ‘engineering
services performed for other agencies
by the Corps of Engineers does not con-
stitute authorization under the regula-
tlon. Division and District Engineers will
therefore advice Federal agencies and
instrumentalitlies accordingly end ccop=-
erate to the fullest extent in the expedi-
tious processing of their applications.

(2) The policy provisions set out In
33 CFR'320.4(}), relating to State or local
authorizations. do not apply to dis-
charges of dredged or il material into

(24
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waters of the United States undertaken
by Feceral agencles, except where com-
pliance with non-Federal authorization
18 required by Federal law or Executive
policy. Federal agencies are required to
comply with the appropriate State, in-
terstate and local water-guality stand-
ards and efluent limitations as are ap-
pliceble by law that are adopted in
accordance with or effective under the
provisions of the Federal Water Pollu-
“tion Control Act. as amended, in the de-
sign, construction, management, opera-
tion, and maintenance of their respective
facilities. (See Executive Order No, 11752,
dated 17 Dec. 73)., They are not required,
however, to provide certification of com-
‘pliance with eflluent limitations and
water-quality standards from State or
interstate water pollution control agen-
cles In connection with actlvities involv-
ing discharges into waters of the United
States, .

(e) Activities licensed under lhe Fed-
eral Power Act of 1920. Any part of a
structure or work licensed by the Federal
Power Commission that involves the dis~
charge of dredged or fill material into
waters of the United States shall require
a Department of the Army authorization
under this regulation.

§ 323.4  Discharges permiticd by this
regulation.

(a) General. Discharges of dredged or
fill material specified in §§323.4-1, 323.-
4-2 and 323.4-3, below, are hereby per-
mitted for purposcs of Section 404 with-
out furthéer-processing under this regula-
tion. (individual applications are not
needed), except as provided in § 323.4-4
below. Permits may, however, be required
under Section 10 of the River and Har-
bor Act of 1809 (see 33 CFR 322). Sec-
tions 323.4-1, 323.4-2, and 323.4-3 do not
obviate the requirement to obtain State
or local assent required by law for the
activities permitied therein.

(b) Management practices. In addl-
tion to the conditions specified in §§ 323.-
4-2(b) and 323.4-3(b), the following
management practices should be fol-
lowed, to the maximum extent practica-
ble, in the discharge of dredged or fill
material permitted by $%323.4-2 and
324.4-3 0 minimize the adverse effects
of these discharges on the aguatic en-
vironment:

t1) Discharges of dredged or fill ma-
{erial Into waters of the United Stales
should be avoided or minimized through
the use of other practical alternatives;

(2) Discharges in spawning areas dur-
ing spawning seasons should be avolded;

(3) Discharges should not restrict or
impede the movement of aquatic species
indigenous to the waters or the passage
of normasl or expected high flows or cause
the relocation of the waters (unless the
primary purpose of the fill is to impound
waters) ;

14) I? the discharge creates an im-
poundmenty water, adverse lmpacts on
the aquatic system caused by the accel-
erated passage of water and/or the re-
striction of its flow, should by minimized;

(5) Discharges in wetlands areas
should be avolded;
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(8) Keavy equinment working in wet-
lands should be piaced cn mats;

(1Y Discharges intc breeding and nest-
ing areas for migratory waterfow! should
be avolded; and

(8) All temporary fills should be re-
moved in thelr entirety.

§ 323.4=1 Discharges prior to effective
dates of phasing.

(a) Discharges of dredged or fill ma-
terial in waters of the United States that
occur before the phaose-in dates specified
in §323.3(a)(2)-(4) above are hereby
permitied for purposes of Section 404,
provided the conditions in paragraph (¢}
below are met.

(b) Discharges of dredged or ill mate-
rial of less than 500 cubic yards into wa-
ters other than navizable waters of the
United States (see 33 CFR 329) that are
part of an activity that was commenced
before July 25, 1675, that were completed
by January 25, 1976, and that {nvolve a
single and complete project and not a
number of projects associated with =
complete development plan are hereby
permitted for purposes of Section 404,
provided the conditions in paragraph (c)
below are met. The term “commenced”
as used herein shall be satisfled If there
has been, before July 25, 1975, some dfs-
charge of dredged or fill material as a
part of the above activity or an enter-
ing Into of & written contractual obliga-
tion to nave the dredged or fill material
discharged at a designated disposel site
by a contractor.

{c) For the purposes of Section 404,
the following conditions must have been
satisfled for the cischarges occurring be-
fore the dates specified in paragraph (a)
and (b) above:

(1) That the discharge was not located
in the proximity ¢f a public water intake;

(2) That the dischatge did not contain
unacceptable levels of pathogenle orga-
nisms in areas usad for recreation involv-
ing physical contact with the water;

t3) That the discharge did not occur in
areas of concenirated sheilfish produc-
tion; and

(4) That the discharge did not destroy
or endanger the critical habitat or a
threatened or endengered species, as
identlfied under the Endangered Species
Act.

§ 323.4-2  Discharges into certuin waters
of the United States.

(2) Discharges of dredired or ill ma-
terial into the iollowing waters of the
United States are hereby permitted for
purposes of Section 404, provided the
conditions in paragraph (b) below are
met:

(1) Non-tidal rivers, streams and thelr
impoundments including adjacent wet-
lands that are located above the head-
waters;

(2) Natural lekes, ncluding their ad-
jacent wetlands, that are less than 10
acres in surface area and that are {ed or
drained by a rivar or stream above the
headwaters. In the absence of adjacent
wetlands, the surface area of a lake shall
be determined at the ordinary high water
mark;
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(3) Naturzl lakes, including their ad-
jacent wetlands, that are less than 10
acres In surfsce area and that are iso-
lated and not a part of & surface river or
stream. In the absence of adjacent wet-
lands, the surface area of a lake shall be
determined at the ordinery high water
mark; and

(4) Other non-tidal waters of the
United States other than isolated lakes
larger than 10 acres (see (3) above) that
are not part of a surface tributary
system to Interstate waters or navigable
waters of the United States (see § 323.2°
(8)(5)).

(b) For purposes of Section 404, the
{ollowing conditions must be satisfled for
any discharge of dredged or ill material
in waters described in paragraph (a),
above:

(1) That the discharge will not destroy
a threatened or endangered species as
{dentified under the Endangered Speciles
Act, or endanger the critical habitat of
such species;

(2) That the discharge will consist of
suitable material free from toxic pollut«
ants in other than traece quantities;

(3) That the fill created by the dis-
charge will be properly maintained to
prevent erosion and other non-point
sources of pollution; and

(4) That the discharge wiil not occur
in a component of the National wWild and
Scenic Rivers 8ystem or in a component
of a State wild and scenlc river system.

§ 323.4-3 Specific of dis-

charges,

(&) The following discharges of
dredged or fill material into waters of the
United States are hereby- permitted for
purposes of Section 404, provided the
conditions specified in this psragraph
and paragraph (b) below ars met:

(1) Dredged or fill material placed s
backfill or bedding for utility line cross-
ings provided there is no change in pre-
construction bottom contours (excess
material must be removed to an upland
disposal area). A “utility line” is defined
as any pipe or pipeline for the transpor-
tation of any gaseous, liquid, liquifiable,
or slurry substance, for any purpose, and
any cable, line, or wire for the transmis-
sfon for any purpose of electrical encrgy.
telephone and telegraph messages, and
radio and television communication.
(The utility line will require & Section
10 permit if in navigable waters of the
United Stetes. See 33 CFR Part 322.);

(2) Material discharged for bank sta-
bitization, provided that the bank sta-
bilization activity is less than 500 feet in
length, is necessary for erosion preven-
tion, and is limited to less than an aver-
age of one cubic yard per running foot
along the bank, provided further that no
material for bank stabilization is placed
in any wetland area, and provided fur-
ther that no material is placed in any
locality or in any manner so as to impair
surface water flow into or out of any
wetland area. (This actlvity will require
a Section 10 permit i in navigable wa-
ters of the United States. See 33 CFR
part 322);
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(3) Minor road crossing fills Includ-
tng all attendant features both tempo-
rary and permanent that are part of s
single and complete crossing of a non-
tidal waterbody, provided that the croas-
ing 8 culverted or bridged to prevent
the restriction of expected high flows
and provided further that discharges
into any wetlands adjacent to the water-
body do not extend beyond 100 feet on
either side ol the ordinary high water
mark of that waterbedy. A “minor road
crossing 117 is defined as a crossing that
involves the discharge of less than 200
cubic yards of flI material below the
plane of ordinary high water. The cross-
ing will require & permit from the US
Coast Guerd if located in navigable wa-
ters of the United States (see 33 USC
401);

(4) Fill placed incidental to the con-
struction of bridges across tidal waters
ineluding cofferdams, abutments, foun-
dation seals, piers, and temporary con-
struction and access fills. Approach fills
and causeways are not included in this
permit and will require an individual or
general Bection 404 permit if located in
waters of the United States; these fills
as well as the bridge itsell will also re-
quire a permit from the U.S. Coast
Guard. and

(5) The repair, rehabilitation or re-
- placement of any previously authorized,
currently serviceable 111, or of any cur-
rently serviceable fllI discharged prior
"to the requirement for authorization;
provided such repalr, rehabilitation or
replacement does not result in a devia-
tion from the specifications of the orig-
inal work, and further provided that
the fill to be maintained has not been
put to uses differing from uses specified
for it in any permit authorizing its orig-
inal cunstruction. -

(b) For the purposes of Section 404,
the following conditions must be satisfied
prior to any discharge of dredged or fill
material associated with the nctivities
described above:

(1) That the discharge will not be lo-
cated in the proximity of a public water
supply intake;

(2) That the discharge Wl not occur
in areas of concentrated shellfish pro-
duction;

(3) That the discharge will not de-
stroy a threatened or er.dangered species
as identified under the Endangered 3pe-
cles Act. or endanger the critical habitat
of such specles:; .

(4) That the discharge will not dis-
rupt the movement of those specles of
aquatic life indigenous to the waterbody;

(5) That the discharge will consist of
sultable material free from toxic pollu-
tants in other thanp trace quantitles;

(8) That the fill created by the dis-
charge will be properly maintained to
prevent erosion and other non-point
sourcés of pollution; and

(7 That the discharge will not occur
in s component of the Watlonal Wild and
Scendc River 8ystem or o o component
of & State wild and scenie river system.
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§323.1-1  Discretionary authority to re-
quire izdividuzl or general permits.
Notwithstahding the provisions of
$§323.4-1, 323 &2 and 323.4-3, above,
the procedures .° this regulation and 33
CFR Part 325, ir. .uding those pertsining
to individual and general permits, shall
apply to any discharge(s) of dredged or
fill material i the District Engineer
determines that the concerns of the
aquatic environment, as expressed in the
guidelines (see 40 CFR Part 230) {ndicate
the need for such action because of indi-
vidual and/or cumulative adverse im-
pacts to -the affected waters. In such
cases, he shall take such steps as are
necessary to notify persons who would be
afected by such action. If the Regional
Administratop, EPA, advises the District
Engineer that the concerns for the
aquatic environment as expressed in the
Section 404¢b) Guidelines require asser-
tion of jurisdiction under § 323.4-4, and
the District Zngineer and Division Engi-
neer disagree, the Office of the Chiel of
Engineers (DAEN-CWO-N and DAEN-
CCH) shall be notified for further co-
ordination and resolution with the
Administrator.

§ 323.3  Special policies und procedurea.

The Secretary of the Army hsay dele-
gated Lo the Chief of Englneers the su-
thorily to issue or deny Section 404 per-
mits, (See Appendix A.) The following
additional speclal procedurey shall also
he applicable to the evaluation of permit
applications under this regulation:

(8) EPA Guldelines. Applications for
permits for the discharge of dredged or
fill material into waters of the United
States will be reviewed In sccordance
with guidelines promulgated by the Ad-
ministrator, EPA, under authority of Sec-
tion 404(b) of the Federal Water Pollu-
tion Control Act, (See 40 CFR Part 230.)
If the EPA guldelines alone prohibit the
designation of a proposed disposal site,
the economic impact on navigation and
anchorage of the failure to authorize the

use of the proposed disposal site will also’

he considered in evaluating whether or
not the proposed discharge Is in the pub-
lic interest,

(b) Coordination with EPA. Prior to
actual jssusnce of permits for the dis-
charge of dredged or fill material in
walers of the United States, Corps of
Engineers oficials will advise approrriate
Regional Aiministrators, EPA, of the
intent to issue permits to which EPA hrs
objected, recommended conditians, or for
which signidcant changes are proposed.
If the Regional Administrator advises,
within fifteen days of the advice of the
intent to issue, that he objects to the
issuance of the permits, the case will be
forwarded to the Chief of Engineers in
accordance with 33 CFR 325.11 for fur-
ther coordination with the Administ-a-
tor, EPA, and declsion. The report for-
warding the case will contaln an sanalysis
of the ecoromic impact on navigation
and anchorage that would occur by fail-
ing to authorize the use of a propoced
dispo~al site, and whetlher there are other
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econormicelly leasible methods or sitec
availabla other than those to which the
Regionzl Admintstrator objects.

ArFE2OI A—DIiirox oy AUTEORIT TR
1s5UE oz DENT Piniirss »og THE DISCRMRG
oF DRrDGED OR FILt MATERIAL INTO NAvi-
GADLE WATERS . ’

Maccw 13, 1973,
Pursusnt to the authority vested in me by

Section 404 of the Federal Water Pulluilon

Control Act Amendments of 1672, 86 8ixt. 816,

PL. 82-500, 1 kereby authorize the Chief oI

Engineers and his authcrized reprosentzsiiver

to issue or deny permits, after zotlce wnd op-

portunity for publla.kearings, for the dis-
chargs of dredged o fflled moterisl into pavi-
gable waters At spoeified disposal sitez. Ths

Chief of Englneers shall, in esercising suchk

authority, evaluate the impect of the pro-

poeed dizcharge on the public interest. Al
permits fasued sdall speeily o cispocal site for
the discharge of the dredged or £1 material
through the applcation of guldalines davel-
oped by the Administrator of the Environ-

mental Protection ageacy and mysslf., I

those cases where thése guldelines would pro-

nibit the sgpecifeztion of a dlspoesl site, the

Chief of Engineers, In his evalucilon of

whether the proposed discharge ls4n the pub-

lic intareat, s anthorizsd also tO ccnsiCer the
economic impact on navigation and snchor-
age which would occur by falling to authaorizs
the use of & proposed disposal site. The per-
mits 80 granted may be made subject to0 suck
special conditions rg the Chief of Enginecr:
or his suthorized representatives may con-
sider necessary in order 1o efect the purposcs
of the above Act, other pertinent laws apd
any applicable memorsnda of understandine
between the Secretary of the Army and hesds
of other governmentel ageaclea

Tho Chtef of Engineers and bis authorized
representative ahall excrcizs the autherity
nheseby delegated sublect to suchl condittons
a3 I or my suthorized representative oy
from thne to time fmpose,

RrxxnNera E. BALaUw,
Acting Secretary of the Army.
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PART 325—PROCESSING OF DEPART-
MENT OF THE ARMY PERMITS

Sce.

3251 Applicatinns for permits.

325.2 Processing of appiicationus.

325.3 Public notice.

3254 Environmental impact statement.

225.5 Forms of euthorization.

325.6 Duration of suthorlzations.

3257 Modification, susnension, or revoca-
tion of authorizatlions,

325.8 Authority to issue or deny authorti-
zatjons.

326.% Supervision and enforcement.

425,10 Publicity.

325.11 Reports.

Appendix A—Permit Form.
Appendix B—Army/Interior
of Understanding.

AvuTrionrry: 33 U.S.C. 401 et keq.: 33 U.S.C.
1344; 33 U.B.C. 1413,
§ 225.1 Applications for permits,

(a) General. The processing proce=
dures of this regulation (Pari 325) epply

Memorandum
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to any form of Department of the Army
permit. Special procedures and addi-
tional infor=aticn are contained in Parts
320 through 374. This Part {s arranged
in the basic iim g sequence used by the
Corps of Enzine- s in processing Depert-
ment of the Arm permits.

{(b) Applicatior form. Any person pro-
posing to underteke any activity requir-
ing Depariment c? the Army authoriza-
tion as specifed in 33 CFR 321~324 must
apply for a permit to the District Engl-
neer in cha-ze oI the District where the
proposed activity is to be performed. Ap-
plications for permits must be prepared
in accordance with instructions in Engi-
neer Pamphtlet 1145-2-1, “"A Guide for
Applicants,” utilizing the prescribed ap-
plication ferm (ENG Form 4345), The
form and pamphlet may be obtained
from the Disirict Engineer having juris-
diction over the waterway in which the
proposed activity will be located. Locsal
variations of the application form for
purposes of [fecilitating coordination
with Stafe and local agencles msay be
used.

(c) Content of application, (1) Gen-
erally, the zpplication must include a
complete dzscription of the proposed
activity including necessary drawlngs,
sketches or plans; the location, purpose
and intended use of the proposed activ-
ity; scheduling of the activity; the names
and addresses of adjoining property
owners; the location and dimensions of
adjacent structures; and the approvals
reguired by other Federal, interstate,
State or local agencies for the work, in-
cluding all epprovals received or denlals
already made.

(2) If the activity involves dredging in
waters of the United States, the applica-
tion must include a description of the
type, composition and quantity of the
material to be dredged, the method of
dredging, and the site and plans for dis-
posal of the drecdzed material,

(3) If the activity includes the dis-
charge of dredged or il material in the
waters af the United States or the trans-
portation of dredged material for the
purpose of dumping it In ocean waters,
the application must include the source
of the material; a description of the
type, composition and quantity of the
material; "‘the method of transporta-
tion and Ccisposal of the materlal;
and the location of the dlspessl
site. (See Pzri 324 for additlonal infor-
maiion requiremsants on ocean dumping
applications.’ Cesrtification under Scc-
tion 401 of <he Federal Water Pollution
Control Act is required for such dis-
charges into waters of the United States.

(4) If the activity Includes the con-
struction of a fill or pile or float-sup-
ported platfarm, the project description
must include the use and specific struc-
tures to be erzctec on the il or platform.

(d) Additiong! information. In addi-
tion to the information indicated in sub-
paragraph (), atove, the applicant will
be required w furaish such additional in-
formation es the District Engineer mey
decm necessary to assist him In his
evaluation of the application, Such
additional :nfarmatlion may include
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environmentel defa and information on
slternats methods and sites, as may be
necesscry for the preparation of ths En-
vironmental Assessment or Environmen-
tal Impact Statement (see § 325.4).
(e) Signature of applicction, The ap-
plication must be sitned by the ferson
who desires to underiake the proposed
activity; however, the epplication may
e signed by a duly authorized sgent if
accompanled by a statement by that per-
son designating the agent and zgreeing
to furnish, upon request, supplemental
information in support of the spplica-
ticn. In either case, the signature of the
applicant will be understood to be an af-
firmation that he pessesses the zuthority
to underiske the activity proposed in his
application, except wrere the lands sre
under the control of the Corps of Engi-
neers, in which csses the District =Zngi-..
neer will coordinate the trensfer of the
real estate and the permit action., When
the application s submitted by sa agent,
the application mey include the activity
of more than one osmer provided the
character of the sctivity of each owner is
similar and in the same general araa.
(f) Fees, Fees are required for permit
applications under Section 404 of the
Tederal Water Pollution Control Act
Amendments of 1872, Sectlion 102 of the
Merine Protection, Research end Seanc-
tuaries Act of 1972, as amended, end
Sections 8 and 10 of the River and Har-
tor Act of 1888. A fee of $100.03 will be
charged when the planned or ultimsate
purpos2 of the project is commercial or
industrisl {n nature 2nd is in support of
operations that charge faor the produc-
tion, distribution or sale of goods or serv-
jces. A $10.00 fee will be charged for
permit applications when the work is
non-commercial in nature and provides

- parsonal benefits thef have no cecnnec-

tion with a commercial enterprise. The
fingl] decision a8 to basis for {ee (commer-
cial vs. non-comunercizl) shall be solely
the responsibility of the District Zngi-
nieer. No fee will be charged if the eppll-
cant withdraws his espplication al any
time prior to issuance of the permit and/
cr if his application is dented. Collection
of the fee will be deferred until the eppli-
cant is notified by the District Engineer
that a public Interest review has been
comipleted and thet the propesed sctivity
has heen determined to be In the public
interect. Upon receipt of this notification
the applicant will forward a check or
money crder to the District Engineer,
mede payable to the Treasurer of the
United States, The parmit will then be
Issued upon receipt of the application
fea. Multlple fees are not to be charged
if more than one law {5 applicable. Any
modification significent enough to re-
quire & permit will also require & fee. No
fee will bc assessed when & permit is
{ransferred from one properwy owner to
another. No fees will be charged for time
extensions or general permits. Ageacles
or instrumentalities of Federal, State or
lcen! governments will not be required
to puy any fee In connecticn with the
appliciiions for permits. This {ee struc-
ture will be reviewed from time to time.
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§ 325.2 TProcessing of applications.

(a) Standard procedures. (1) When
an appiication for a permit s received,
the District Engineer shall immediately
assign it a number for identification,
acknowledge recelpt thereof, and advise
the epplicant of the number assigned to
it. He shall review the application for
completeness, and obtain from the ap-
plicant amy additional information he
deems nccessary for furtner processing.

(2) When all required information has
been provided. she District Engineer will
issue & public notice as described in
$ 325.3, below, unless specifically ex-
empted Ly other provisions of this regu-
lation.

(3) The District Engineer shall con-
sider all comments recelved inr response
to the public notice (see § 325.3) in his
subsequent actions on the permit appli-
cation. Receipt of the comments will be
acknowlecged and they wilt be made a
part of the oificial file on the applica-
tion. Comments received as form letters
or petitions may be acknowledged as a
group to the person or organization re-
sponsible for the forin letter or petition.
If comments relate to matters within
the speclal expertise of another Federal
agency, the District Enginecer may seek
the advice of that agency. The applicant
must be given the opportunity to furnish
the District Engineer his proposed reso-
lution or rebuttal to all objections from
Government agencies and other substan-
tive adverse comments before final deci-
sion will be made on the application.

(4) The District Engineer shall pre-
pare an Environmental Assessment on all
applications. The Environmental Assess-
ment shail he dated, signed, and placed
in the record and shall include the ex-
pected environmental impacts of the pro-
posal. Where the Disirict £ngineer has
delegatad authority to sign permits for
and in his behalf, he may similarly dele-
gate the sizning of the Environmental
Assessment. In those cases requiring an
Environmenial Impact Statement (EIS),
the draft EI§ may scrve as the Environ-
mental Assessment. Where an EIS is not
prepared, the Environmental Assessment
vAll include a statement that the decision
on the application Is not a major Federal
antlon significantly affecting the quality
of the human cnvironment.

(5) "he District Engineer shall also
evaluste the pronosed application to de-
termiine the need for a publie hearing
pursuant to 33 CFR Puart 327,

(81 afler all abnve actions have heen
compleied, the District Engineer will de-
termine ‘n accordance with the record
and applicable regulations whether or
not the permit should be issued, He shall
prepare a Findings of Fact on all appli-
cations to support his determination. The
Findings of Fact shall include the Dis-
trict Engineer's views on the probable
eftect of the propased work an the public
interest tnchuling conforinity with the
ruidclines publisied ftor the discharge of
dredged or il matertal in waters of the
United States (40 CFR Part 230 or with
the criteris for duwnping of dredeged
material In ocenn walers (40 CFR Parts
220 Lo 229, If applicable, and the ron-
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clusions of the Disirict Engineer. The
Findings of Fact shall be dated, signed,
and Included W the rccord prior to final
action on the apslicat.on, Where the Dis-
triet Engineer has delegnted authority to
sign permits {or and L1 his behalf, he
may similarly delegete the signing of the
PFindings of Feact, If & permit Is war-
ranted, the District Engineer will deter-
mine the conditions and duration which
should be incorporated into the permit.
In accordance with the authorities speci-
fied In § 325.8, the District Engineer will
take final action or forward the applica-
tion with all pertinent comments, rec-
ords, and studies, including the final
Environmental Impact Statement, 1if
prepared, through channels to the ofilclal
authorized to make the final decision.
The report forwarding the application
for decision will be {n the formial pre-
scribed in § 3256.11. Notice that the appll-
cation has been forwarded to higher
headquarters will be furnished the appli-
cant and to any Federal agency express-
ing an interest in the application, Such
notice shall nct divulge the District
Engineer's reccmmendations. In those
cases where the application is forwarded
for decision In the format prescribed in
§ 325.11, the report will serve as the Find-
ings of Fact.

(7) If the final decision is to deny the
permit, the aprlicant will be advised in
writing of the reason for denial. If the
final declsion Is to issue the permit, the
{ssuing official will forward two coples of
the draft permit to the applicant for
signature accepting the conditions of the
permit. The applicant will return both
signed copies to the issuing official who
then signs and dates the permtit. The per-
mit is not valid until signed by the issu-
ing official. Firal action on the permit
application is the signature on the letter
notifying the applicant of the denial of
his arplication or signature of the issu-
ing official on tiie authorizing document.

(8) The District Engineer will publish
monthly a list of permits 1ssued or denied
during the previous month, The list will
identify each action by public notice
number, name of applicant, and brietf
description of activity involved. This Ust
will be distributed to all persons who re-
ceived any of the public notices Hsted.

(9) If the applicant falls to respond
within 45 days w0 uny reguest or inquiry
of thc Districy Engineer, the District
Engineer may advise the applicant by
certified letter “hat his application will
be considered &s having been withdrawn
unless the applicant responds thereto
within thirty days of the date of the
letter.

(b) Procedures for particular types of
permid situations, (1) If the District
Enginecer determines that water quality
certificatlon for the proposed activity s
necessalry under the provisjons of the
Federal Water Pollution Control Act, he
shall so notify the applicant and obtain
from him eitner the appropriate certifi-
cation or a cony of his application for
such certificaticn. Tae District Engineer
may izsue the public notice of the appli-
cation jointly with the certifying agency
if amrrangement. for such joint notices
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have been approved by the Division
Engineer. When the activity may affect
the waters of another State, & copy of
the certification will be forwarded o the
Regional Administrator ¢{ EFA who shell
determine if the proposed activity may
affect the quality of the waters of any
State or States other than the State In
which the work is to be performed. If he
needs supplemental Information in order
to make this determination, the Regional
Administrator may request it frora the
Distriet Engineer who shall ebtzain it
from the epplicant and forward it to the
Regional Administrator. The Regional
Administrator shall, within thirty cays
of receipt of the application, certification
and supplemental information, notiy
the affected State, the District Engineser,
and the applicant in the eveni such &
second Stata may be affected. The zec-
ond State then hes elxty days to zdvise
the District Engineer that it cbjects to
the issusnce of the permit on the basis
of the effect on the quality of its waters
and to reqguest a hearing. No authoriza-
$lon will be granted until required certi-
fication has been cobhtained or has been
waived. Waiver is deemed to occur it the
certifying agency fails or refuses o ect
on a reguest for ceriification within a
reasonable period of tlme after recelpt of
such request. The request for certification
must be made In accordance with the
regulations of the certifylng agency. In’
determiining whether or not a walver
period has commenced, the District
Engineer will verify that the certifying
agency has received a valid request for
certification. Three months shall gen-
erally be considered to be a reasonable
period of time. If, however, special
circumstances identified by the Disfrict
Engineer require that action on an
application be taken within a morg
lmited period of time, the District
Engineer shall determine a reasonable
lesser period of time, advise the certify-
Ing agency of the need for action by a
particular date and that, If certification
is not received by that date, it will be
considered that the requirement for
certificaticn has been walved. Similarly
if it appears that circumstances may
reasonably require a period of time
longer than three months, the District
Engineer may afford the certifying
agency up to one year to provide the re-
quired certification before determining
that a waiver has occurred, Distriet
Engineers shall chieck with the certifying
agency at the end of the alloited period
ot time before determining that a waiver
has cccurred.

(2) If the proposed actlvity is to be
undertaken in a Siate operating under
a coastal zone management program
approved by the Secretary of Commerce
pursuant to the Coastal Zone Manage-
ment{ Act (sez 33 CIR 320.3(1), the
District Engineer shall proceed as
follows: '

(1) If the applicant Is & Federzal egeney,
and the application involves a Fideral
activity In or affecting the coastal zone
or a I'edersl developnment projest (n the
coastal zone, the Disirict Engineer saall
forward a copy of the public notice to
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the agency of the State responsible for
reviewing the consistency of Federal
activitles. The Federal agency applicant
shall be responsible for ccmplying with
the Coastal Zone Management Act's
directives for ensuring that Federal
agency activilies are undertaken in a
manner which is consistent, to the
maximum extent practicable, with ap-
proved coastal zone management pro-
grams. (See 15 CFR Part 930.) If the
State coastal zone agency objects to the
proposed Federal activity on the basis of
{ts inconsistency with the State’s ap-
proved coastal zone management pro-
gram, the District Engineer shall not
make a final decision on the application
unttl the disagreeing parties have had an
opportunity to utilize the procedures
specified by the Coastal Zone Manage-
ment Act for resolving such disagree-
ments.

(14) If the applicant is not a Federal
agency and the application involves an
activity affecting the coastal zone, the

trict Engineer shall obtain from the
applicant a certification that his pro-
posed activity complies with and will be
conducted in a manner that is consist-
ent with the approved State coastal zone
management program. Upon receipt of
the certification, the District Engineer
will forward a copy of the public notice
{which wlll include the applicant's cer-
tification statement) to the State coastal
zone agency and reguest its concur-
rence or objection. The District Engineer
can issue the public netice of the appli-
cation jointly with the State agency if
arrengements for such Joint notices
nave been approved by the Division En-
gineer. If the State sgency objects to
the certificatlon or Issues a decision in-
dicating that the proposed actlvity re-
quires further review, the District En-
gineer shall not issue the permit until
the State concurs with the certification
statement or the Secretary of Commerce
determines that the proposed activity is
consistent with the purposes of the
Coastal Zone Management Act or Is nec-
essary in the Interest of natlonal secu-
rity. I! the State agency falls to con-
cur or object to a certification state-
men{ within six months of the State

agency's recelpt of the certification
statement, State agency concurrence

with the ccrtification statement shall be
conclusively presumed.

(3) If the proposed actlvity invclves
any property listed or eligible for list-
ing in the Natlonal Register of Hlistorlc
Places (which is published In its entirety
in the Frperar REGISTER annuslly in
February with addenda published each
month), the District Engineer will pro-
ceed in accordance with 33 CFR Part
305,

(4) If the proposed activity consists
of the dredging of en access channel
and/or berthing facility assoclated with
an authorized Federal navigation proj-
ect, the activity will be included in the
plenning and coordination of the con-
struction or malntenance of the Ied-
eral project to the meximum extent fea-
sible. Separate notice, hearing, and En-
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vironmental Impact Statement will not
be required for activities so Included and
coordinated; and the public notice is-
sued by the Di.-rtict Engineer for these
Federal ang asso:lated non-Federal ac-
tivities will be tl.e notice of intent to is-
sue permits for those included non-Fed-
eral dredging aciivities. The decision
whether to issue or deny such a8 permi
will be consistent with the decision on
the Federal project unless speclal con-
siderations applicable to the proposed
activity are identified. (See §322.5(a).)

(5) Coples of permits will be furnished
to other agencies in appropriate cases as
follows:

(1) If the activity involves the con-
struction of structures or artificial is-
lands on the outer continental shelf, to
the Director, Defense Mapping Agency,
Hydrographic Center, Washington, D.C.
20390: Attention, Code N512 and to the
Director, Netional Ocean Survey, NOAA,
Department of Commerce, Rockville,
Mearyland 20852. :

(1) If the activity involves the con-
struction of structures to enhance fish
propagation ({(fish havens) =slong the
coasts of the United States, to Defense
Mapping Agency, Hydrographic Center
and Nationel Ocean Survey as in (1),
above, and to the Director, Ofice of
Marine Recreational Fisherles, National
Marine Fisheries Service, Washington,
D.C. 20235. .

(iiD) If the activity Involves the erec-
tion of an aerial transmission line across
a navigable water of the United States,
to the Director, National Ocean Survey,
NOAA, Departmert of Commerce, Rock-
ville, Marylend 20852, reference C322.

(iv) If the activity is listed In subpara-
grephs (1, (i), or (i), above, or in-
volves the transportation of dredgzed
material for the purpose of dumping it
in ocean waters, to the appropriate Dis-
trict Commander, U.S. Coast Guard.

(c) Emergency procedures. An “emer-
gency” s a situation which would result
in an unaccepteble hazard to life or
severe loss of property if corrective ac-
tion requiring a permit is not undertaken
within a time period less than the
normsal time needed to process the ap-
plication under required procedures. In
such cases tne District Engineer will ex-
plain the circumstance and recommend
special procedures in writing to the Chief
of Engineers, ATTN: DAEN-CWO-N.
The Chief o Engineers. upon consulia-
tion with the Secretary of the Army or
his suthorized representative, wil in-
struct the District Engineer as to fur-
ther processing of the application.

(d) Timing of processing of applica-
tions. In view of the extensive coordine-
tlon with other agencies and the publie
and the study of &ll aspects of proposed
activitles required by the above proce-
dures, applicents must allow adequate
time for the processing of their applica-
tlons.- The District Engineer will be
guided by the following time limlits for
the indicatec steps in processing permit
applications:

(1) Public notice should be Issued
within aft ~ days of receipi of all re-
quired infor.aation from the applicant,
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unless Joint notice with State agencies
is to be used.

(2) The receipt of comments as a re-
sult of the public noiice should not ex-
tend beyond thirty days from the date of
the notice. However, if unusual circum-=-
stences warrant, the District Engineer
may extend the comment pzriod up to &
maximum of seventy-five days.

(3) The District Engzineer should
either send notice of denial to the
applicant, or lssue the draft permit
to'. the applicant for acceptance and
signature, or forward the application
to higher headquarters within thirty
days of one of the followinz which-
ever is latest: Closing of the public
notice comment period with no objec-
tlons received; receipt of notice .of
withdrawal of objections;
of coordination following receipt of ap-
plicant’s rebuttal of objections; closing
of the record of a public hearing; or ex-
piration of the waiting period foliowing
the filing of the final Environmental Im-
pact Statement with CEQ.

§ 325.3 Public noiice.

(a) General, The Public notice i3 the
nrimary method of advising ell inter-
ested pertles of the proposed aciivity for
which a permit Is sought and of soliciting
comments and information necessary to
evaluete the probeble impact on the pub-
lic interest. The notice must, therefore,
Include sufficient information to give a
clear understanding of the nature of the
activity to generate meaningful com-
ments. The notice should include the
following items of information:

(1) Applicable statutory guthority or
authorities;

(2) The name and address of the ap-

‘plicant;

¢ (8) The location of the proposed activ-
ity:
(4) A brief description of the proposed
activity, its purpose and intended use,
including & descripifon of the type of
structures, if any. to be erected on fills,
or plle or float-supperted platforms, and
a description of the type, composition
and quantity of materials to be dis-
charged or dumped and means of éone
veyance. See also 33 CFR 324 for addi-
tional information required on ocean
dumping public notices;

(5) A plan end elevalion drawing
saowing the general and specific site lo-
catlon and character of all proposed ac-
tivities, including the size relationship
of the proposed structures to the size
of the impacted waterway and depth of
water In the aresa;

(6) If the. proposed activity would
occur in the territorial seas or ocean
waters, & description of the activity’s
relationship to the basellne from which
the territorial see is measured;

(7) A lst of other government au-
thorizatiens obtaincd or requested, in-
cluding required certifications relative to
water quality, coastal zone management,
or marine sanctuerles;

(8) A statement concerning a pre-
liminary detarmination of the nced for
end/or avalobllity of an Envirorunental
Impact Statcment;

completion
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(8) Any other available information
which may assist interested parties in
evaluating the likely impact of the pro-
posed activity, if any, on factors affect-~
ing the public interest, including en-
vironmentel values: and

(10) A reasonable period of time,
normally thirty days but not less than
fifteen days from date of mailing, within

which interested parties may express
their views concerning the permit
application.

(b) Evaluation factors. A paragraph
describing the various factors on which
decisions are based during evaluation of
a permit application shall be included
in every public notice.

(1) Except as provided in paragraph
(b) (4) below, the following wili be in-
cluded:

The decislon whether to issue B permit
will be based on an evaluation of the prob-
able irnpact of ‘the proposed sctivity on the
public tnterest. That decision will reflect
the nstionel concern for both protectlion and
utllizatfon of Important resources. The
beneflt which reasonably may be expected
to acCrue frem the proposal must be
balanced sgalnst its reasonably foreseeable
detriments. All factors which may be relevant
to the proposal will be considered; among
thoss are censervation. economics, aesthetlics,
general environmental concerns, historic
velues, fish and wildlife values, Sood dam-
ege prevention, land use, navigatton, recrea-
tion, water supply, water quanlity, encrgy
needs, safety, {ood producsion and, In gen-
eral, the neceds and welfare of the people.

" (2) It the activity involves the dis-
charge of dredged or fill material into
{he waters of the United States or the
transportation of dredged material for
the purpose of dumping it in ocean wa-
ters, the public notice shall also Indicate
that the evaluation of the impact of the
activity on the public iInterest will in-
clude application of the guidelines
promulgnted by the Administrator, EPA,
under authority of Sectlon 404(h) of the
Federal Water Pollution Control Act (40
CFR Part 230) or of the criteria estab-
Hshed under suthority of Section 102(a)
‘of the Marine Protection, Research and
Banctuaries Act of 1972, as amended (40
CFR Parts 220 to 228), as appropriate,
Sce alsc 33 CFR Part 324.

(3y If the activily Includes the dis-
charge «of dredged or fill material in
the waters of the United States or the
tronspertation of dredged material for
the purpose of dumping It in ocean
waters, the following statement will also
be include:i in the public notice:

Any person may request, in writing, within
the comn)e'lt period specified in this notice,
that & public hearing be held to consider
this application. Requests for pubilec hear-
ings sheii atate, with particularity, the rea-
sony for holding a public hearing,

(4) 1n cases involving construction of
fixed siructures or artificlal islands on
Ouler Continental Bhelf lands which are
under mireral leaze from the Depart-
ment of the Interior, the notice will con-
tal,, the {ollowmg statement: “The de-
clsion s to whether a permil will be
jesued will be based on en evaluation
of :he impact of the proposed work on
navlgntlon anc natlonal security.”
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(¢) Distribution of public notzces 1)
Public notices will ‘*e distributed for
posting in post offices or other appro-
priate public plices in the vicinity of
the site of the proposed work and will
be sent to the applicar!, to appropriate
city and county oﬁcials. to adjoining
property owners, to appropriate State
agencics, to concarned Federal agencies,
to local, regionai and national shipping
and other concerned business and con-
servation organizations, to appropriate
River Basin Commissions, and to any
other interested party. I{ in the judg-
ment of the District Engineer the pro-
posal may result in substantial public
interest, the public notice (without
drawings) may be published for five ¢con-
secutive days in the local newspaper, and
the applicant shall reimburse the Dis-
trict Engineer for the costs of publiea-
tion. Coples of public notices will be
sent to all parties who have specifically
requested copies of public notices, to the
U.S. Senators and Representatives for
the area where the work Is to be per-
formed, the Field Representatvie of the
Secretary of the Interior, the Regimal
Director of the Fish and Wilkdtife Service,
the Regional Dirvector of the Naotiomal
Park Service. the Regional Admimstra«
tor of the Environmental Protectlon
Agency (EPA), the Regional Director of
the National Marine Fishertes Service of
the National Oceaniec and Atmospherie
Administration (NOAA), the head of the
State agency responsiple for filsh and
wildlife resources, and the District Com-
mander, U.S. Coast Guard.

(2} In addition to the genernl distribu-
tiom of pubHc notices cited above, notlees
will be sent to otlier addresses in appro-
priate cases as follows:

(1) If the activity involves stractures or
dredging along the shores of the sea or
Great Lakes, to the Coastal Engineering
Research  Centor, Washington, D.C.
20018.

(1) If the activity involves construc-
tion of fixed siructures or artificial
islands on the Outer Continental Shelf or
in the territorial seas, to the Deputy As-
sistant Secretary of Defense tInstalla-
tions and Housing), Washington, D.C.
20310; the Director, Defense Mapping
Agency, Hydrographic Center, Weshing-
ton, D.C. 20390, Atilention, Code N512;
and the Direcior, ivationzl Ccean Survey,
NOAA, Department of Commerce, Rock-
ville, Maryland 20852,

(iip I the activity involves the con-
struction of siructures to enhance fish
propagation along the Atlantic, Pacific,
and Gulf coasts, to the Director, Office
of Marine Recreational Fisherkes. Na-
tional Marine Iisherles Service, Wash-
ington, D.C. 20225

(iv) If the actlvity involves the con-
struction of structures which may afect
aircraft operatioiis or for purposes asso-
clated with scaplane operations, to the
Regional Director of the Federal Aviation
Administration. )

(v) If the activity is in connection with
a forcign-itradc zoue, to the Executive
Secretary, IPorc:-u-Trede Zones Board,
Department of .. : ‘merce, Washington,
D.C. 20230 and .o thge appropriate Dis-
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trict Director of Customs as Resident
Representative, FPoreign-Trade Zones
Board.

(3) It is presumed that ell interested
parties and agencles will wizh (o respond
to public notices; therefore, a lack of re-
sponse will he interpreted ss mesaning
that there is no objection to the applica-
tion. A copy of tae public notice with the
list of the addressees to whom the notice
was sent will be included {n the record.
If a guestion develops with respect to an
activity for which another asgency has
responsibllity and that other agency hos
not responded to the public notice, the
District Engineer may request thelr com-
ments. Whenever a response to a public
notice has been received fram a member
of Congress, either in behalf of & constit-
uent or himself, the District Enginesr
will inform the member of Congress of
the finel decision.

(d) General permit nolices (BLS:
DAEN-CWO-52), For purposes of per-
forming a netionwide analysis of the
effectiveness of the general permit pro-
gram, Division offices will submlit *“Public
Notices on General Permlts” reports
(RCS: DAEN-CWQO-£2) by COB on the
15th day, following t‘r,?gnd of each quar-
ter, to HQDA (DAENSSWO-N) Wash-
mgton D.C. 20314, Satd reports will be in
the form of a letter Nsting the public
notices published during the previous
month to announce proposals or t6 final-
ize issuances of general permits; coples of
the public notices are 1o be made inclos-
ures to the reports. Negative reports will .
be submitted {f no general permit actions
have taken place im the Division during
the reporting period.

§ 325.4 FEavironmental
ments,

(a) Gemeral. Section 1022} (c) of the
National Environmental Polley Act of
1969 (NEPA) requires all Federnl agen-
cles, with respect to major Federal ac-
tions significantly affecting the quality of
the humean environurent, to submit to the
President’s Council on Envirormmertal
Quality a detailed statement on:

(1) The environmental impact of the
proposed fctiona.

(2) Any adverse environmental effects
which cannot be avoided should the pro-

ol be Implemented.

(3) Alternatives to proposed
action.

(3) The relationshlp between local
short-term uses of man's environment
and the maintenance end enhancement
of long-term productivity.

(5) Any irreversible and irretrievable
commliltments of resvurees which would
be Involved in the proposed action should
it be implemented. The Dislrict Engi-
neer must determine whether such an
Environmental Impact Statement (EIS)
ls required In connection with each per-

mit application.

() EIE procedures. In addition to the
procedures required by 33 CFR 209.41¢0
(ER 1105-2-507), the fcllowing special
proccdlu’es apply to the processing of

permits nvolving the preparaticn of en
EIS

(1) The District Engineer, at the

ecarliest practicable time prior to the is-

impaet siate-

the
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suance of the public notice, shall make
a preliminary essessment of impacts of
the project should it be approved and
make a preliminary determination as.to
whether the quality of the human envi-
ronment would be significantly affected.
This preliminary assessment will nor-
mally be based on experience with simi-
lar tvpe activities periormed in the past.
A statement of the District Engineer’'s
preliminary determination shall be in-
cluded In the public notice. This preiim-
inary determination wiil be reconsidered
as additional Information is developed.

(2) If the District Engineer's final
determination after consideration of all
additional information developed (in-
cluding responses to the public notice)
{s that the proposed work will not sig-
nificantly affect the quality of the hu-
man environment, the District Engi-
neer's determination shall be docu-
mented, dated, and placed in the record
a3 his Environmental Assessment (see
§325.2(8) (4)). *

(3) At such time as the District En-
gineer believes that a permit may be
warranted but that the proposed sctiv-
ity would significantly aflect the qual-
ity of the human environment, he will
require the applicant to furnish any ad-
ditional Information that the District
Engineer considers necessary to allow
his preparation of an EIS. The appli-
cant should also be advised at this time
that there is no assurance that favor-
able action will ultimately be taken on
his application. Additionally, if the Dis-
trict Engineer has previously announced
a preliminary determination that no
EIS would be required, he shall issue a
supplemental public notice to advise the
public of the changed determination. If
the applicant i{s unable to furnish cer-
tain information considered by the Dis-
trict Engineer to be necessary for the
EIS., the District Engineer miny. after
obteining written approval fromn the
Division Engineer, charge the appli-
cant pursuant to 31 U.S.C. 483tay for
those extraordinary expenses incurred
by the Government in developing the in-
formation. All money so collected shall
be pald into the Treasury of the United
States as miscellaneous receipts. Other-
wise the costs of the preparation and
distribution of the EIS itself shall be
borne by the Federal Governtncut. In
those cases when the determinatinon has
been made that an EIS will be required,
the District Engineer shall consider in-
viting public comnients as to specific
factors ol concern which shouid be ad-
dressed in the draft EIS. Upon prepara-
tion of the draft EIS. a public notice
shall be {ssued summarizing the facts of
the case and announcing the availabile
ity of the draft EIS. A copy of that
riotice shall be furnished to all reecip-
fents of the draft EIS including CFQ. If
a public hearing is to be held pursuant
to §325.2(a)¢5), the hearing may be
held anytime after completion of the
draft EI8.

(4) It another agency 1is the lead
agency as defined by the CEQ guldelines
(40 CFR 1500.7(b)) the District Englnecr
will coordinate with that ageney to in-
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sure thal tre resulling EIS adequately
describes the impact of the activity
which is subject to Corps permit au-
thority. That previously prepared EIS
will be referenced in the public notice an~
nouncing the pzrmit application and a
statement Incluced that the efects of the
proposed activily on the environment as
outlined therein will be carefully con-
sidered in the evaluation of the permit
application.

(¢) Public notice on EIS filing. The
30-day wait period required by the Na-
tional Environmental Policy Act for is-
suing a permit for which an EIS has been
prepared begins with notation in the
Federal Register that the FEIS has been
filed with CEQ or on the date of delivery
to U.S. Postzai Service facilities for malil-
ing of copies of the FEIS to ageneies,
groups, and individuals on the project
mailing list, whichever date i{s later. In
order to notify the interested public of
their opportunity to comment on the
FFIS, the District Engineer shall issue &
public notice when the filing notation has
been published in the Federal Register to
all parties receiving the original applica-
tion notice or draft EIS and to all others
who have expressed an interest in the
application. The public notice should
include: '

i1) A brief summary of application
(applicant, work, date of public notice,
date of draft EIS release, date of public
hearing, if held):

(2) Opportunity to comment to the
District Engineer on the FEIS until the
deadline date projected -by the 30-day
wait period:

(3) A statement that the comments
received on the FEIS will be evaluated
and considercd in arriving at the final
decision on the application; and .

(4) Information on how Iinterested
parties can obtain or have access to the
PFEIS.

§ 325.5 Forms of authorization.

ia) General. (1) Department of the
Army aunthorizations under this regula-
tion shall be in the form of an individual
permit, general permit, or letter of per-
mission, as appropriate. The basic for-
mat shall be ENG Form 1721, Depart-
nent of the Army Permit (Appendix A).

{2y While the general conditions in-
cluded in ENG Form 1721 are normally
avplicable to all permits, some may not
anply to certain authorizations (e.g.,
after-the-fact situations where work is
completed, or situations in which the
permittee is a Federal agency) and may
be deleted by the issuing officer, Special
conditions appliceble to the specific
activilty will be included in the permit
as necessary to protect the public in-
terest.

tb) Lelters of permisgsion. In those
cases subject to Section 10 of the River
and Harbor Act of 1889 in which, in the
opinioil of the District Engineer, the pro-
pozed work is minor, wiil not have slg-
nificant impact on environmental values,
and should encounter no opposition, the
District Engineer may omlt the publish-
ing of a public notice and authorize the
work by a ‘riter of permission. However,
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he will coordinate the proposal with ali
concerned fish and wildlife agencies.
Federal and State, as required by the
Fish and Wildlife Coordination Act. The
letter of permission will not be used tc
authorize the discharge of dredged or fil:
material into waters of the United States
nor the transportation of dredged ma-
terial for purposes of dumping it in'ocear.
waters, The letter of permission will b+
in letter form and will identify the per-
mittee, the authorized work and loca-
tion of the work, the statutory author-
ity (i.e., 33 US.C. 403), any limitation:
on the work, a construction time Hmi?
and 8 requirement for a report of com-
pleted work. A copy of the general con-
ditions from ENG Form 1721 will be at-
tached and will be {ncorporated by ref-
erence into the letter of permission. ..

(¢) General permits. The District En-
gineer may, after compliance with the
other procedures of this regulation, issuz
general permits for certain clearly de-
scribed categories of structures or work,
including discharges of dredged or fili
madterial, requiring Department of the
Army permits., After a general permi:
has been issued, individual activities
falling within those categories that arz
authorized by such general permits dc
not have to be further authorized by the
procedures of this regulation unless the
District Engineer determines, on a case-
by-case basis, that the public Interest
requires.

(d) Section 9 permits, Permits for
structures under Section 9 of the River
and Harbor Act of 1899 will be drafted
dyring review procedures at Department
of the Army level.

(e} Nationwide permits. Nationwlide
permits mean Depariment of the Army
authorizations that have been issued by
the regulations for certain specified ac-
tivities nationwide. If certain conditions
are met, the specified activities can take
place without the need for an individuat
or general permit. N

§ 325.6 Duration of authorizations.

(a) General. Department of the Army
authorization may sauthorize both the
work and the resulting use. Authoriza-
tlons continue in effect until they auto-
matically expire or are modified, sus-
pended. or revoked.

(b) Structures. Authorizations for the
existence of a structure or other activiiy
of a permanent nature are usually for an
indefinite duration with no expliration
date cited. However, where a temporary
structure is authorized, or where restora-
tion of a waterway is contemplated, the
authorization will be of limited duration
with a definite explration date. Except as
provided in subparsgraph (e), below,
permits for the discharge of dredged ms-
terial in the waters of the United States
or for the transportation of dredged msa-
terial for the purpcse of dumping it i=
ocean waters will be of limited durctio:.
with a definite expiretion date.

(¢) Works. Authorizations for con-
struction work or other activity wiil spee-
fy time lltmits for sccomplishing tin
work or activity. The time limits wil
specify a date by which the work must be
started, normally one year from the dat:
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of lssuance, and a date by which the
work mus{ be completed. The dates will
be estabiished by the issuing official and
will provide reasonable times based on
the scope and nature of the work In-
volved. An authorization for work or
other activity will automatically expire
it the permittee fails to request an ex-
tension or revalidation.

(d) Erxtensions of time. Extensions of
time may be granted by the District
Engineer for authorizations of limited
duration, or for the time limitations im-
posed for starting or completing the
work or activity. The permittee must re-
quest the extension and explain the basis
of the request, which will be granted
only {f the District Engineer determines
that an extension is in the general pub-
lic interest. Requests for extensions will
be processed In accordance with the
regular procedures of § 325.2, including
issuance of a public notice, except that
such processing is not required where the
District Engineer determines that there
have been no significant changes in the
attendant circumstances since the au-
thorization was issued and that the work
is proceeding essentially in accordance
with the approved plans end condltions.

(e) Periodic maintenance. I{ the au-
thorized work includes periodic mainte-
nance dredging, an expiration date for
the suthorization of that malintenance
dredging will be included in the permit.
The expiration date, which in no event
1s to exceed ten years from.the date of
issuance of the permit, will be established
by the issuing official after his evaluation
o! the proposed method of dredging and
disposal of the dredged material in ac-
cordance with the requirements of 33
CFR Parts 320 to 325. In such cases, the
District Engineer shall require notifica-
tion of the maintenance dredging prior
to actual performance to insure con-
tinued compliance with the requirements
of the regulation and 33 CFR Parts 320-
324. If the permiliee desires to continue
pinintenance dredging beyond the expi-
ration date, he must request a revalida-
tion of that portion of hils permit which
authorized the maintenance dredging.
The request must be made to the District
Engincer siz months prior to the expl-
ration date, and Include full description
o! the piropesed methods of dredging and
disposei of dredged materials. The Dis-
trict Taeineer will process the request
for revalidation in accordance with the
siendard procedures including the issu-
snce of & public notice deseribing the au-
thorized work to be maintained and the
propceed methods of maintenance,

8 325.7 Modification, suspension or rev-
ocution of authorizations,

(g) General. The District Engincer
mey reevaluate the clrcumstance and
conditions of a permit either on his own
motion or as the result of periodic prog-
reas inspectlon, and initicte action to
madify, suspend, or revoke a permit as
may be made necessary by considerations
of the 3enerel public interest. Among the
factors to ke considered are the extent of
the permittee’s compliance with the
terms elid conditions of the permit;

FEDERAL
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whether or not circur=stances relating to
the activity authorized have changed
since the permit was issued, extended or
revallidated, and the continuing adequacy
of the permit conditic:.~; any significant
objections to the actii..y authorized by
the permit which were not earlter con-
sidered; revisions to applicable statutory
and/or regulatory authorities; and the
extent to which modification, suspension,
or other action would adversely affect
plans, investments and actions the per-
mittee has reasonably made or taken in
reliance on the permit. Significant in-
creases in scope of & permitied activity
will be processed as new applications for
permits in accordance with Sec. 325.2,
and not as modifications under this
paragraph.

(b) Modification. The District Engi-
neer, as a result of revaluation of the cir-
cumstances and conditions of & permit,
may determine that protection of the
general public Interes: requires & modifi-
cation of the terms or conditions of the
permit. In such cases, the District Engi-
neer will hold informal consultations
with the permitice ¢ ascertain whether
the terms and conditions can be modified

by mutual agreement. If a mutual agree-

ment is reached on modification of the
terms and conditlons of the permit, the
District Engineer will give the permittee
written notice of the modification, which
will then become effective on such date
as the District Engineer may estahlish,
which in no event shall be less than ten
days from its date of issuance. In the
event - & mutual agreement cannot be
reached by the District Engineer and
the permittee, the District Engineer will
proceed in accordince with subpara-
graph (c), below, {{ immediate suspen-
sion is warranted. In cases where mme-
diate suspension is £oi warranted but the
District Engineer determines that the
permit should be mocified, he will notify
the .permittee of the propesed modifica-
tion znd reasons therefor, and that he
may reguest a hearing. The modification
will become effective on the date set by
the District Engineer which shall be at
least ten days z2f{ter receipt of the notlce
unless a hearing is requested within that
period. If the permittee falls or refuses
to comply with tme modification, the Dis-
irict Engineer will proceed in accord-
ance with 32 CrFr. Part 226.

(¢) Suspensicn, The Disirlet Engineer
may suspend a permit afler preparing a
writlen determiratizn and finding thst
immediate suspznsion would be tn the
general public interest. The District En-
gineer will notif the permittee In writ-
ing by the most expeditious means avail-
able that the permut has been suspended
with the reasons therefor, and order the
permittee to stopn &l!l previously author-
ized activities, The permittee will also
be advised that {ollowing this suspension
8 declsion will ze made to elther rein-
state, modify, or revoke the permit, and
that he may request 2 hearing within 10
days oi receipt of notice of the suspen-
sion to presen’ (nformatlon In this mate-
ter. If a hecrinz is rz5uested the proce-
dures prescribes n 33 CFR 327 will be

followed. Alfts- :he compietion of the

hearing (or within a reasoneble period of
time afier lsswance of the notiee to the
permittee that the permit has been suss
pended if no hearing is requasted), the.
District Engineer will {alke action to re-
instate the permit, modify the permit, or-
recommend revocation of the permit in
sccordance with subpersgraph (&),
below. J

(d) Rewvocation., Folowing completion
of the suspension precedures in subpara-
graph (c), shove, I revocation of the
permit is recommended, the District En<
gineer will prepare a report of the cir-
cumstances snd {orward it fogether with
the record of the suspension proceedings
to DAEN-CWO-N. The Chief of Engi-
neers may, prior to deciding whether or
not to revoke the permit, afford the per.
mittee the opportunity to present sny
additional informsation not made avall-
able to the District Engineer at the time-
he made the recommendation to revoke
the permit including, where appropriate,
the means by &hich he interds to corapy
with the terms and conditions of the per-
mit. The permitiee will be sdvised In
writing of the final decision.
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Appendix 5:
33 CFR 230

Wednesday

December 24, 1980

Portions of EPA's 404(b) Guidelines

Part IV

Environmental
Protection Agency

Guidelines for Specification of Disposal
Sites for Dredged or Fill Material

_Part 230 is revised to read/as follows.

_PART 230—SECTION 404(b)X(1)

GUIDELINES FOR SPECIFICATION OR
DISPOSAL SITES FOR DREDGED OF
FILL MATERIAL

Subpart A—General -

Sec.

230.1
230.2
230.3
230.4
230.5

.Purpose and policy.

Applicability,

Definitions.

Organization.

General procedures to be followed.
* Adaptability.

230.7 General permits.

Subpart B——~Compfliance With the Guidefines

230.10 ~ Restrictions on discharge.

230.11 Factual determinations.

230.12 Findings of compliance ot non-
compliance with the restrictions on
discharge.

"Subpart C~Potential Impacts on Physical

and Chemical Characteristics of the
Aquatic Ecosystem

23020 Substrate.

230.21 Suspended parhculates/turb:dlty

230.22 Water.

230.23 Cument patterns and water
circulation.

230.24 Normal water fluctuations.

230.25 Salinity gradients.

Subpart D—~Potential Impacts on Blologlcal
Characteristics of the Aquatic Ecosystem

230.30 Threatened and endangered species.
230.31 Fish, crustaceans, mollusks, and

other aquatic organisms in the food web.
230.32 Other wildlife,

Subpart E—~Potential iImpacts on Special
Aquatic Sites

230.40
230.41
230.42
230.43
230.44
230.45

Sanctuaries and refuges
Wetlands.

Mud fats,

Vegetated shallows.

Coral reefs.

Riffle and pool complexes.

100

Subpart F—Potentlal Effects on Human Use o
Characteristics :

230.50 Municipal and private water

supplies. )

230.51 Recreational and commercial

fisheries.

230.52 Water-related recreation.

230.53 Aesthetics.

Sec.

230.54 Parks, national and historic
monuments, national seashores,
wilderness areas, research sites and
similar preserves.

Subpart G—Evaluation and Testing

230.60 General evaluation of dredged or fill
material.
230.61° Chemical, biological, and physical
" evaluation and testing.

Subpart H—Actions to Minimize Adverse
Effects

23070 Actions concerning the locatxon of .
the discharge.

230.71 Actions concerning the malenal to be
discharged. -

230.72 Actions controlling the material after

. discharge.

230.73 Actions affecting the method of
dispersion. -

230.7¢ Actions related to technology.

230.75 Actions affecting plant and animal
populations.

230.76 Actions affecting human use.

230.77 Qther actions.

Subpart I—Planning To Shorten Permit
Processing Time

23080 Advanced identification of disposal
areas. .

Authority: This regulation is issued under
authority of Sections 404{b) and 501(a} of the
Clean Water Act of 1977, 33 U.S.C. § 1344(b)
and § 1361(a).
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Subpart A—General )
§23.1 Purpose and policy. .

{a) The purpose of these Guidelines is
to restore and maintain the chemical,
physical, and biological integrity of
waters of the United States through the
controf of discharges of dredged or fill
material. : ’

(b) Congress has expressed a number
of policies in the Clean Water Act.
These Guidelines are intended to be
consistent with and to implement those
policies.

{c) Fundamental to these Guidelines is
the precept that dredged or {ill material
should not be discharged into the
aquatic ecosystem, unless it can be |
demonstrated that such a discharge will
not have an unacceptable adverse
impact either individually or in
combination with known and/or
probable impacts of other activities
affecting the ecosystems of concern.

(d) From a'national perspective, the
degradation or destruction of special
aquatic sites, such as filling operations.
in wetlands, is considered to be among
the most severe environmental impacts
covered by these Guidelines. The
guiding principle should be that
degradation or destruction of special
sites may represent an irreversible loss
of valuable aquatic resources.

§230.2 Apglicability.,

{(a) These Guidelines have been
developed by the Administrator of the
Environmental Protection Agency in
conjunction with the Secretary of the
Army acting through the Chief of

" Engineers under section 404(b)(1) of the

Clean Water Act (33 U.S.C. 1344). The
Guidelines are applicable to the
specification of disposal sites for
discharges of dredged or fill material
into waters of the United States. Sites
may be specified through: :

{1) The regulatory program of the U.S.
Army Corps of Engineers under sections
404{a} and (e) of the Act {see 33 CFR
320, 323 and 325)%;

(2) The civil works program of the U.S.
Army Corps of Engineers (see 33 CFR
209.145 and section 150 of Pub. L. 94-387,
Water Resources Development Act of
1976);

(3) Permit programs of States
approved by the Administrator of the
Environmental Protection Agency in
accordance with sections 404(g) and (h)
of the Act {see 40 CFR 122, 123 and 124};

(4) Statewide dredged or fill material
regulatory programs with-best
management practices approved under
section 208(b){4)(B] and (C) of the Act
(see 40 CFR 35.1560);

(5) Federal construction projects
which meet criteria specified in section
404(r) of the Act.

{b) These Guidelines will be applied
in the review of proposed discharges of
dredged or fill material into navigable
waters which lie inside the baseline
from which the territorial sea is
measured, and the discharge of fill
material into the territorial sea, pursuant
to the procedures referred to in
paragraphs (a}(1) and (a)(2) above. The
discharge of drédged material into the
territorial sea is governed by the Marine
Protection, Research, and Sanctuaries
Act of 1872, Pub. L. 92-532, and
regulations and criteria issued pursuant
thereto (40 CFR Part 220-228).

(c} Guidance on interpreting and
implementing these Guidelines may be
prepared jointly by EPA and the Corps
at the national or regional level from
time to time. No modifications to the
basic application, meaning, or intent of
these Guidelines will be made without
rulemaking by the Administrator under
the Administrative Procedure Act (5 .
U.S.C. 551 et segq.).

§230.3 Definitions.

For purposes of this Part, the
following terms shall have the meanings
indicated: .

(a) The term “Act” means the Clean '
Water Act (also known as the Federal

- Water Pollution Control Act or FWPCA)

101

Pub. L. 92-500, as amended by Pub. L.
95-217, 33 U.S.C. 1251, et seq.

(b) The term “adjacent’means
bordering, contiguous, or neighboring.
Wetlands separated from other waters
of the United States by man-made dikes
or barriers, natural river berms, beach
dunes, and the like are “adjacert
wetlands.”

{c) The terms “aquatic environment”
and “aquatic ecosystem” mean waters
of the United States, including wetlands,
that serve as habitat for interrelated and

" interacting communities and populations

of plants and animals.

{(d) The term “carrier of contaminant”
means dredged or fill material that
contains contaminants,

(e) The term “contaminant” means a
chemical or biological substance in a
form that can be incorporated into, onto
or be ingested by and that harms
aquatic organisms, consumers of aquatic
organisms, or users of the aquatic
environment, and includes but is not
limited to the substances on the
307(a){1) list of toxic pollutants
promulgated on January 31, 1978 (43 FR |
4109). _

(f} [Reserved]

(g) [Reserved] S

(h) The term "discharge point” mean
the point within the disposal site at
which the dredged or fill material is .

- released.

- (i) The term “disposal site” means
that portion of the “waters of the United
States” where specific disposal
activities are permitted and consist of a
bottom surface area and any overlying
volume of water. In the case of wetlands
on which surface water is not present,
the disposal site consists of the wetland
surface area,

(i) Reserved] -

(k) The term “extraction site” means
the place from which the dredged or fill
material proposed for discharge is to be

_removed. ~

(1) [Reserved}

{m) The term “mixing zone" means a
limited velume of water serving as a
zone of initial dilution in the immediate
vicinity of a discharge point where
receiving water quality may not meet
quality standards or other requirements
otherwise applicable to the receiving
water, The mixing zone should be
considered as a place where wastes and
water mix and not as a place where
effluents are treated.

(n) The term “permitting authority”
means the District Engineer of the U.S,
Army Corps of Engineers or such other
individual as may be designated by the
Secretary of the Army to issue or deny
permits under section 404 of the Act; or
the State Director of a permit program

N
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approved by EPA under § 404(g) and |
§ 404(h) or his delegated representative,

(o) The term “pollutant” means
dredged spoil, solid waste, incinerator
residue, sewage, garbage. sewage
sludge, munitions, chemical wastes,
biological materials, radicactive
materials not covered by the Atomic
Energy Act, heat, wrecked or discarded
equipment, rock, sand, cellar dirt, and
industrial, municipal, and agricultural
waste discharged into water. The
legislative history of the Act reflects that
“radioactive materials” as included -
within the definition of “pollutant” in
section 502 of the Act means only
radioactive materials which are nat
encompassed in the definition of source,
byproduct, or special nuclear materials
as defined by the Atomic Energy Act of-
1954, as amended. and regulated under
the Atomic Energy Act. Examples of
radioactive materials not covered by the
Atomic Energy Act and, therefore,
included within the term “pollutant”,
radium and accelerator produced
isotopes. See Train v. Colorado Public.
Interest Research Group, Inc., 426 Us.1
{1976),

(p) The term “pollution” means the
man-made or man-induced alteration of
the chemical, physical, biological or
radiological integrity of an aquatic .
ecosystem.

(q) The term “practicable” means
available and capable of being done |

- after taking into consideration cost,
existing technology, and logistics in light
of overall project purposes.

(g-1) “Special aquatic sites” means

" those sites identified in Subpart E. They
are geog‘raphic areas, large or small,
possessing special ecological
characteristics of productivity, habitat,
wildlife protection, or other important
and easily disrupled ecological values.
These areas are generally recognized as
significantly influencing or positively
contributing to the general overall
environmental health or vitality of the
entire ecosystem of a region. {See
230.10(a)(3))

() The term “territorial sea” means
the belt of the sea measured from the
baseline as determined in accordance
with the Conventon on the Territorial
Sea and the Contiguous Zone and
extending seaward a distance of three
miles.

(s) The term “waters of the umted
States” means:

(1) All waters which are currently
used, or were used in the past, or may
be susceptible to use in interstate or
foreign commerce, including all waters
which are subject to the ebb and flow of
the tide;

{2) All interstate waters including
interstate wetlands;

are

(3) All other waters such as intrastate
lakes, rivers, streams (including

- -intermittent streams), mudflats,

sandflats, wetlands, sloughs, prairie -
potholes, wet meadows, playa lakes, or-
natural ponds. the use, degradation or
destruction of which could affect.
interstate or foreign commerce mcludmg
any such waters:

(i) Which are or could be used by
interstate or foreign travelers for -
recreational or other purposes; or

(ii) From which fish or shellfish are or
could be taken and sold in interstate or
foreign commerce; or

(iii) Which are used or could be used
for industrial purposes by industries in
interstate commerce;

{4) All impoundments of waters
otherwise defined as waters of the
United States under this definition.

(5) Tributaries of waters identified in
paragraphs (1)-{4) of this section;

(6) The territorial sea; :

{(7) Wetlands adjacent to waters
{other than waters that are themselves
wetlands) identified in paragraphs (s) -
(1}-(6) of this section; waste treatment
systems, including treatment ponds or

" lagoons designed to meet the

requirements of CWA {other than
cooling ponds as defined in 40 CFR
§ 423.11(m) which also meet the criteria
of this definition) are not waters of the
United Siates. -

(t) The term “wetlands” means those

EERN

values due ta discharges of dredged or .
fill material. Subpart G prescribes a
number of physical, chemical, and
biological evaluations and testing
procedures to be used in reaching the
required factual determinations. Subpart
H details the means to prevent or
mimimize adverse effects. Subpart 1
concerns advanced 1dennﬁcauon of
disposal areas.

§230.5 General procedures tobe - -
followed. :

In evaluating whether a pamcular
discharge site may be specified, the
permitting authority should use these
Guidelines in the following sequence: .

(a) In order to obtain an overview of '
the principal regulatory provisions of the

" Guidelines, review the restrictions on

areas that are inundated or saturated by -

surface or ground water at a frequency
and duration sufficient to support, and
that under normal circumstances do ,
support, a prevalence of vegetation
typically adapted for life in saturated
soil conditions. Wetlands generally
include swamps, marshes bogs and
similar areas. I

§ 230.4 Organization. .

The Guidelines are dwxded into eight
subparts. Subpart A presents those
provisions of general applicability, such
as purpose and definitions. Subpart B
establishes the four conditions which
must be satisfied in order to make a
finding that a proposed discharge of

.dredged or fill material complies with -

the Guidelines. Section 230.11 of Subpart
B, sets forth factual determinations
which are to be considered in
determining whetHer or not a proposed
discharge satisfies the Subpart B
conditions of compliance. Subpart C
describes the physical and chemical
components of a site and provides
guidance as to how proposed discharges
of dredged or fill material may affect
these components. Subparts D-F detail
the special characteristics of particular

" aquatic ecosystems in terms of their

values, and the possible loss of these
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discharge in § 230.10{a)~(d), the-~
measures to mimimize adverse impact of
Subpart H, and the required factual
determinations of § 230.11.

(b) Determine if a General permit
(§ 230.7} is applicable; if so, the
applicant needs merely to comply with _
its terms, and no further action by the
permitting authority is necessary.
Special conditions for evaluation of
proposed General permits are contained
in § 230.7. If the discharge is not covered
by a General permit:

{c) Examine practicable alternatives
to the proposed discharge, that is, not
discharging into the waters of the U.S. or
discharging into an alternative aquatic
site with potentially less damaging
consequences (§ 230.10{a}). -

{d) Delineate the candidate dxsposal

" site consistent with the criteria and

evaluations of § 230.11(f). _
{e) Evaluate the various physical and

- chemical components which -
. characterize the non-living environment

of the candidate site, the substrate and
the water including its dynamic
characteristics [Subpart C).

(f) Identify and evaluate any spec1al
or critical characteristics of the
candidate disposal site, and surrounding
areas which might bé affected by use of
such site, related to their living
communities or human uses {Subparts D,
E, and F).

(g) Review Factual Determinations in-
§ 230.11 to determine whether the
information in the project file is
sufficient to provide the documentation

" required by § 230.11 or to perform the

pre-testing evaluation described in
§ 230.80, or other information is
necessary.

(h) Evaluate the material to be
discharged to determine the possibility
of chemical contamination or physical
incompatibility of the material to be
discharged {§ 230.50).
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(i) If there is a reasonable probability
of chemical contamination, conduct the
appropriate tests according to the
section on Evaluation and Testing
(8 230.61). =

(i) Identify appropriate and
practicable changes to the project plan
to minimize the environmental impact of
the discharge, based upon the
specialized methods of minimization of
impacts in Subpart H.

{k) Make and document Factual
Determinations in § 230.11.

(1) Make and document Findings of
Compliance (§ 230.12) by comparing
Factual Determinations with the
requirements for discharge of § 230.10.
This outline of the steps to follow in
using the Guidelines is simplified for
purposes of illustration. The actual
process followed may be iterative, with -
the results of one step leading to a
. reexamination of previous steps. The
permitting authority must address all of
the relevant provisions of the Guidelines
in reaching a Finding of Compliance in
an individual case.-

§ 230.6 Adaptability.

(a) The manner in which these
Guidelines are used depends on the
“physical, biological, and chemical nature
of the proposed extraction site, the
material to be discharged, and the
candidate disposal site, including any
other important components of the
ecosystem being evaluated.
Documentation to demonstrate
knowledge about the extraction site, -
materials to be extracted, and the
candidate disposal site is'an essential
component of guideline application.
These Guidelines allow evaluation and
" documentation for‘a variety of activities,
ranging from those with large, complex
impacts on the aquatic environment to
those for which the impact is likely to be
" innocuous. It is unhkely that the
Guidelines will apply in their entirety to
any one activity, no matter how
complex. It is anticipated that -
substantial numbers of permit
applications will be for minor, routine
activities that have little, if any,
potential for significant degradation of
thé aquatic environment. It generally is
not intended or expected that extensive
testing, evaluation or analysis will be
needed to make findings of comphance
in such routine cases. Where the
conditions for General permits are met,.
and where numerous applications for
similar activities are likely, the use of
General permits will eliminate repetitive
evaluation and documentation for
individual discharges.

{b) The Guidelines user, including the
agency or agencies responsible for

implementing the Guidelines, must
recognize the different levels of effort
that should be associated with varying
degrees of impact and require or prepare
commensurate documentation. The level
of documentation should reflect the
significance and complexity of the
discharge activity.

(c) An essential part of the evaluation
process involves making determinations
as to the relevance of any portion(s) of
the Guidelines and conducting further
evaluation only as needed. However,
where portions of the Guidelines review
procedure are “short form" evaluations,
there still must be sufficient information
(including consideration of both
individual and cumulative impactsj to
support the decision of whether to
specify the site for disposal of dredged
or fill material and to support the
decision to curtail or abbreviate the
evaluation process. The presumption
against the discharge in § 230.1 applies
to this decision-making.

" (d) In the case of activities covered by

~ General permits or 208(b}){4)(B) and (C)

Best Management Practices, the analysis

-and documentation required by the

Guidelines will be performed at the time
of General permit issuance or
208(b}(4){B) and {C) Best Management
Practices promulgation and will not be
repeated when activities are conducted
under a General permit or 208(b)(4)(B)
and (C) Best Management Practices
control. These Guidelines do not require
reporting or formal written
communication at the time individual
activities are initiated under a General
permit or 208(b)(4)(B) and (C) Best
Management Practices. However, a
particular General permit may require
appropriate reporting.

§ 230.7 General permits.
(a) Conditions for the issuance of

General permits. A General permit fora .

category of activities involving the -
discharge of dredged or fill material
complies with the Guidelines if it meets

_ the applicable restrictions on the

discharge in § 230.10 and if the

permitting authority determines that:
(1) The activities in such category are

similar in nature and similar in their

" impact upon water quality and the

aquatic environment;

(2) The activities in such category will
have only minimal adverse effects when
performed separately; and

(3) The activities in such category will
have only minimal cumulative adverse

.effects on water quality and the aquatic

environment. X

(b) Evaluation process. To reach the
determinations required in paragraph (a)
of this section, the permxmng authontv
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shall set forth in writing an evaluation of
the potential individual and cumulative
impacts of the category of activities to
be regulated under the General permit.
While some of the information
necessary for this evaluation can be
obtained from potential permittees and
others through the proposal of General
permits for public review, the evaluation
must be completed before any General
permit is issued, and the results must be
published with the final permit.

(1) This evaluation shall be based
upon consideration of the prohibitions
listed in § 230.10(b) and the factors
listed in § 230.10(c), and shall include
documented information supporting
each factual determination in § 230.11 of
the Guidelines (consideration of
alternatives in § 230.10(a) are not
directly applicable to General permits);

(2) The evaluation shall include a
precise description of the activities to be
permitted under the General permit,
explaining why they are sufficiently
similar in nature and in environmental
impact to warrant regulation undera
single General permit based on Subparts
C-F of the Guidelines. Allowable
differences between activities which
will be regulated under the same
General permit shall be specified.

‘Activities otherwise similar in nature

may differ in environmental impact due
to their location in or near ecologically
sensitive areas, areas with unique
chemical or physical characteristics,
areas containing concentrations of toxic
substances, or areas regulated for
specific human uses or by specific land
or water management plans (e.g., areas
regulated under an approved Coastal
Zone Management Plan). If there-are
specific geographic areas within the
purview of a proposed General permit

- (called a draft General permit under a

State 404 program), which are more
appropriately regulated by individual

- permit due to the considerations cited in

this paragraph, they shall be clearly
delineated in the evaluation and
excluded from the permit. In addition,
the permitting authority may require an

" individual permit for any proposed

activity under a General permit where
the nature or location of the activity
makes an individual permit more
appropriate. )

(3) To predict cumulative effects, the
evaluation shall include the number of
individual discharge activities likely to

_ be regulated under a General permit

until its expiration, including repetitions
of individual dxscharge actxvmes ata
single location.
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Subpari B—Compliance With the
Guidelines

§ 230.10 Restrictions on discharge.
Note.—Because other laws may apply to
particular discharges and because the Corps

of Engineers or State 404 agency may have
additional procedural and substantive
requirements, a discharge complying with the
requirement of these Guidelines will not
automatically receive a permit.

Although all requirements in § 230.10
must be met, the compliance evaluation
procedures will vary to reflect the
seriousness of the potential for adverse
impacts on the aquatic ecosystems
posed by specific dredged or fill
material discharge activities.

(a) Except as provided under
§ 404(b)(2), no discharge of dredged or
fill material shall be permitted if there is
a practicable alternative to the proposed
discharge which would have less
adverse impact on the aquatic
ecosystem, so long as the alternative
does not have other significant adverse
environmental consequences.

(1] For the purpose of this

- requirement, practicable alternatives
include, but are not limited to:

(i) Activities which do not involve a
discharge of dredged or fill material into
the waters of the United States or ocean
waters;

(ii) Discharges of dredged or fill
material at other locations in waters of
the United States or ocean waters;

(2) An alternative is practicable if it is
available and capable of being done
after taking into consideration cost,
existing technology, and logistics in light
of overall project purposes. If it is
otherwise a practicable alternative, an
area not presently owned by the
applicant which could reasonably be
obtained, utilized, expanded or managed
in order to fulfill the basic purpose of
the proposed activity may be
considered.

- {3) Where the activity associated with
a discharge which is proposed for a
special aguatic site {as defined in
Subpart E) does not require access or
proximity to or siting within the special
aquatic site in question to fulfill its basic
purpose (i.e., is not “water dependent”),
practicable alternatives that do not
involve special aquatic sites are
presumed to be available, unless clearly
demonstrated otherwise. In addition,
where a discharge is proposed for a
special aquatic site, all practicable
alternatives to the proposed discharge
which do not involve a discharge into a
special aquatic site are presumed to
have less adverse impact on the aquatic
ecosystem, unless clearly demostrated
otherwise. :

(4) For actions subject to NEPA,
where the Corps of Engineers is the
permitting agency, the analysis of
‘alternatives required for NEPA
environmental documents, including
supplemental Corps NEPA documents,
will in most cases provide the
information for the evaluation of
alternatives under these Guidelines. On
occasion, these NEPA documents may-
address a broader range of alternatives
than required to be considered under
this paragraph or may not have
considered the alternatives in sufficient
detail to respond to the requirements of
these Guidelines. In the latter cage, it
may be necessary to supplement these
NEPA documents with this additional
information.

(5) To the extent that practicable
alternatives have been identified and
-evaluated under a Coastal Zone

Management program, a § 208 program,
~ or ather planning process, such

evaluation shall be considered by the
permitting authcrity as part of the
consideration of alternatives under the
Guidelines. Where such evaluation is
less complete than that contemplated
under this subsection, it must be
supplemented accordingly. .

(b) No discharge of dredged or fill
material shall be permitted if it:

(1) Causes or contributes, after
consideration of disposal site dilution
and dispersion, to violations of any
applicable State water quality standard:;

(2) Violates any applicable toxic
effluent standard or prohibition under

. section 307 of the Act;

(3) Jeopardizes the continued
existence of species listed as
endangered or threatened under the
Endangered Species Act of 1973, as
amended, or results in likelihood of the
destruction or adverse modification of a
habitat which is determined by the
Secretary of Interior or Commerce, as
appropriate, to be a critical habitat
under the Endangered Species Act of
1973, as amended. If an exemption has
been granted by the Endengered Species
Committee, the terms of such exemption
shall apply in lieu of this subparagraph;

(4) Violates any requirement imposed
by the Secretary of Commerce to protect
any marine sanctuary designated under
Title IIl of the Marine Protection,
Research, and Sanctuaries Act of 1972,

{c) Except as provided under
§ 404(b)(2), no discharge of dredged or
fill material shall be permitted which
will cause or contribute to significant
degradation of the waters of the United
States. Findings of significant
degradation related to the proposed
discharge shall be based upon
appropriate factual determinations,
evaluations, and tests required by
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Subparts B and G, after consideration of
Subparts C-F, with special emphasis on
the persistence and permanence of the
effects outlined in those subparts. Under
these Guidelines, effects contributing to
significant degradation.considered
individually or collectively, include:

(1) Significantly adverse effects of the
discharge of pollutants on human health
or welfare, including but not limited to
effects on municipal water supplies,
plankton, fish, shellfish, wildlife, and
special aquatic sites.

{2) Significantly adverse effects of the
discharge of pollutants on life stages of
aquatic life and other wildlife dependent
on aquatic ecosystems, including the
transfer, concentration, and spread of
pollutants or their byproducts outside of
the disposal site through biclogical,

- physical, and chemical processes;

(3] Significantly adverse effects of the
discharge of pollutants on aquatic
ecosystem diversity, productivity, and
stability. Such effects may include, but
are not limited to, loss of fish and
wildlife habitat or loss of the capacity of
a wetland to assimilate nutrients, purify
water, of reduce wave energy; or

(4) Significantly adverse effects of
discharge of pollutants on recreational,

-aesthetic, and economic values.

{d) Except as provided under
§ 404(b){(2), no discharge of dredged or
fill material shall be permitted unless
appropriate and practicable steps have
been taken which will minimize
potential adverse impacts of the
discharge on the aquatic ecosystem.
Subpart H identifies such possible steps.

§ 230.11 Factual determinations.

The permitting authority shall
determine in writing the potential short-
term or long-term effects of a proposed
discharge of dredged or fill material on
the physical, chemical, and biological
components of the aquatic environment
in light of Subparts C~F. Such factual
determinations shall be used in § 230.12

" in making findings of compliance or non-

compliance with the restrictions on
discharge in § 230.10. The evaluation
and testing procedures described in

§ 230.60 and § 230.61 of Subpart G shall
be used as necessary to make, and shall
be described in, such determination. The
determinations of effects of each
proposed discharge shall include the
following:

{(a) Physical substrate determinations.
Determine the nature and degree of
effect that the proposed discharge will
have, individually and cumulatively, on
the characteristics of the substrate at
the proposed disposal site.
Consideration shall be given to the
similarity in particle size, shape, and
degree of compaction of the material
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proposed for discharge and the material
constituting the substrate at the disposal
site, and any potential changes in

. substrate elevation and bottom
contours, including changes outside of
the disposal site which may occur as a
result of erosion, slumpage, or other
movement of the discharged material. |
The duration and physical extent of
substrate changes shall also be
considered. The péssible loss of
environmental values (§ 230.20) and
actions to minimize impact {Subpart H}
shall also be considered in making these
determinations. Potential changes in
substrate elevation and bottom contours
shall be predicted on the basis of the
proposed method, volume, location, and
rate of discharge, as well as on the
individual and combined effects of
current pafterns, water circulation, wind
and wave action, and other physical
factors that may affect the movement of
the discharged material.

{b) Water circulation, fluctuation, and
salinity determinations. Determine the
nature ahd degree of effect that the
proposed discharge will have
individually and cumulanvely on water,
current patterns, circulation including
downstream flows, and normal water

fluctuation. Consideration shall be given-

to water chemistry, salinity, clarity,
color, odor, taste, dissolved gas levels,
temperature, nutrients, and
eutrophication plus other appropriate
characteristics. Consideration shall also
be given to the potential diversion or
obstruction of flow, alterations of
bottom contours, or other significant
changes in the hydrologic regime.
Additional consideration of the possible
loss of environmental values {§ 230.23—
*.25) and actions to minimize impacts
(Subpart H), shall be used in making
these determinations. Potential
significant effects on the current
paiterns, water circulation, normal
water fluctuation and salinity shall be
evaluated on the basis of the proposed
method, volume, location, and rate of
discharge. .
{c) Suspended particulate/ tUI'bId]ty
determinations. Determine the nature
and degree of effect that the proposed -
discharge will have, individually and
cumulatively, in terms of potential
changes in the kinds and concentrations
of suspended particulate/turbidity in the
vicinity of the disposal site.
Consideration shall be given to the grain
size of the material proposed for
discharge, the shape and size of the
plume of suspended particulates, the
duration of the discharge and resulting
plume and whether or not the potential
changes will cause violations of
applicable water guality standards.

Consideration should also be given to
the possible loss of environmental
values (§ 230.21) and to actions for
minimizing impacts (Subpart H).
Consideration shall include the
proposed method, volume, location, and
rate of discharge. as well as the
individual and combined effects of
current pattemns, water circulation and
fluctuations, wind and wave action, and
other physical factors on the movement
of suspended particulates.

(d) Contaminant determinations.
Determine the degree to which the
material proposed for discharge will
introduce, relocate, or increase
contaminants. This determination shall
consider the material to be discharged,
the aquatic environment at the proposed
disposal site, and the avaxlablhty of
contaminants.

(e) Aquatic ecosystem and organism
determinations. Determine the nature
and degree of effect that the proposed
discharge will have, both individually
and cumulatively, on the structure and
function of the aquatic ecosystem and
organisms. Consideration shall be given
to the effect at the proposed disposal
site of potential changes in substrate -
characteristics and elevation, water or
substrate chemistry, nutrients, currents,
circulation, fluctuation, and salinity, on
the recolonization and existence of
indigenous aquatic organisms or
communities. Possible loss of
environmental values (§ 230.31), and
actions to minimize impacts {Subpart H)
shall be examined. Tests as described in
§ 230.61 {(Evaluation and Testing), may
be required to provide information on
the effect of the discharge material on

‘communities or populations of

organisms expected to be exposed to it.
(f) Proposed disposal site
determinations. (1) Each disposal site
shall be specified through the
application of these Guidelines. The |
mixing zone shall be confined to the
smallest practicable zone within each
specified disposal site that is consistent
with the type of dispersion determined
to be appropriate by the application of
these Guidelines. In a few special cases
under unique environmental conditions,
where there is adequate justification to
show that widespread dispersion by
natural means will result in no S -
significantly adverse environmental
effects, the discharged material may be
intended to be spread naturally in a very
thin layer over a large area of the
substrate rather than be contained

. within the disposal site.

(2) The permitting authority and the
Regional Administrator shall consider
the following factors in determining the
acceptability of a proposed mixing zone:

(i) Depth of water at the disposal site;
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(ii) Current velocity, direction, and
variability at the disposal site;

(iii) Degree of turbulence;

(iv) Stratification attributable to
causes such as obstructions, salinity or
denaity profiles at the disposal site;

{v) Discharge vessel speed and
direction, if appropriate;

(vi) Rate of discharge;

(vii) Ambient concentration of
constituents of interest;

(viii) Dredged material characteristics,
particularly concentrations of
constituents, amount of material, type of
material (sand, silt, clay, etc.} and
gsettling velocities;

(ix) Number of discharge actions per
unit of time:

(x) Other factors of the disposal site
that affect the rates and patterns of
mixing.

(g) Determination of cumulative
effects on the aquatic ecosystem. (1)
Cumulative impacts are the changes in
an aquatic ecosystem that are
attributable to the collective effect of a
number of individual discharges of
dredged or fill material. Although the
impact of a particular discharge may
constitute a minor change in itself, the
cumulative effect of numerous such
piecemeal changes can result in a major
impairment of the water resources and
interfere with the productivity and

. water quality of existing aquatic

ecosystems.

(2) Cumulative effects attributable to
the discharge of dredged or fill material
in waters of the United States should be
predicted to the extent reasonable and
practical. The permitting authority shall

" collect information and solicit

information from other sources about
the cumulative impacts on the aguatic
ecosystem. This information shall be
documented and considered during the
decision-making process concerning the
evaluation of individual permit
applications, the issuance of a General

, permit, and monitoring and enforcement

of existing permits.

(h) Determinction of secondary .
effects on the aquatic ecosystem. (1}
Secondary effects are effects on an
aquatic ecosystem that are associated
with a discharge of dredged or fill
materials, but do not result from the

- actual placement of the dredged or fill

material. Information about secondary
effects on aquatic ecosystems shall be

" considered prior to the time final section

404 action is taken by permitting
authorities.

(2} Some examples of secondary
effects on an aquatic ecosystem are
fluctuating water levels in an -
impoundment and downstream

- associated with the operation of a dam,

septic tank leaching and surface runoff
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from residential or commercial
developments on fill, and leachate and
runoff from a sanitary landfill located in’
waters of the U.S. Activities to be
conducted on fast land created by the
discharge of dredged or fill material in
waters of the United States may have
secondary impacts within those waters
which should be considered in
evaluating the impact of creating those
fast lands. -

§ 230.12 Findings of compliance or non-
compiiance with the restrictions on
discharge.

{a) On the basis of these Guidelines
(Subparts C through G) the proposed
disposal sites for the discharge of
dredged or fill material must be:

{1) Specified as complying with the
requirements of these Guidelines; or

(2) Specified as complying with the
requirements of these Guidelines with
the inclusion of appropriate and
practicable discharge conditions {see.
Subpart H} to minimize pollution or
adverse effects to the affected aquatic
ecosystems; or

(3) Specified as failing to comply w1th
the requirements of these Gmdelmes
where:

{i) There is a practicable alternative to
the proposed discharge that would have
less adverse effect on the aquatic
ecosystem, so long as such alternative
does not have other significant adverse
environmental consequences; or

(ii) The proposed discharge will result
in significant degradation of the aquatic
ecosystem under § 230.10(b) or {c); or

{ii1) The proposed discharge does not
include all appropriate and practicable
measures to minimize potential harm to
the aquatic ecosystem; or

{iv) There does not exist sufficient
information to make a reasonable
judgment as to whether the proposed
discharge will comply with these
Guldehnes

(b) Findings under this section shall
be set forth in writing by the permitting
authority for each proposed discharge
and made available to the permit
applicant. These findings shall include
the factual determinations required by
§ 230.11, and a brief explanation of any
adaptation of these Guidelines to the
activity under consideration. In the case
of a General permit, such findings shall
be prepared at the time of issuance of
that permit rather than for each
subsequent discharge under the
authority of that permit.

Subpart C~Potential Impacts on
Physical and Chemical Characteristics
of the Aquatic Ecosystem

Note.—The effects described in this
subpart should be considered in making the

factual determinations and the findings of

compliance or non-compliance in Subpart B. -

§230.20 Substrate.

(a) The substrate of the aquatic
ecosystem underlies open waters of the
United States and constjtutes the
surface of wetlands. It consists of
organic and inorganic solid materials .

and includes water and other liquids or -

gases that fill the spaces between solid
particles.
(b) Pessible loss of environmental

_characteristics and values: The

discharge of dredged or fill material can
result in varying degrees of change in
the complex physical, chemical, and
biological characteristics of the
substrate. Discharges which alter
substrate elevation or contours can
result in changes in water circulation,
depth, current pattern, water fluctuation
and water temperature. Discharges may
adversely affect bottom-dwelling -
organisms at the site by smothering-
immobile forms or forcing mobile forms
to migrate. Benthic forms present prior
to a discharge are unlikely to recolonize
on the discharged material if it is very
dissimilar from that.of the dischargé
site. Erosion, slumping, or lateral
displacement of surrounding bottom of
such deposits can adversely affect areas
of the substrate outside the perimeters
of the disposal site by changing or
destroying habitat. The bulk and

- composition of the discharged material
and the location, method, and timing of -

discharges may all influence the degree
of impact on the substrate,

§ 230.21 Suspended particulates/turbidity.
(a) Suspended particulates in the

aquatic ecosystem counsist of fine- .
grained mineral particles, usually

- smaller than silt, and organic particles.

Suspended particulates may enter water
bodies as a result of land runoff,
flooding, vegetative and planktonic
breakdown, resuspension of boitom
sediments, and man’s activitieg
including dredging and filling.
Particulates may remain suspended in
the water column for variable periods of
time as a result of such factors as
agitation of the water mass, particulate
specific gravity, particle shape, and
physical and chemical properties of
particle surfaces.

(b) Possible loss of environmental
characteristics and values: The
discharge of dredged or fill material can
result in greatly elevated levels of
suspended particulates in the water
column for varying lengths of time.
These new levels may reduce light
penetration and lower the rate of
photosynthesis and the primary
productivity of an aquatic area if they

3
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last long enough. Sight-dependent
species may suffer reduced feeding
ability leading to limited growth and
lowered resistance to disease if high -
levels of suspended particulates persist.

The biological and the chemical content

of the suspended material may react ~

- with the dissolved oxygen in the water,

which can result in oxygen depletion. -
Toxic metals and organics, pathogens,
and viruses absorbed or adsorbed to .
fine-grained particulates in the material
may become biologically available to
organisms either in the water column or
on the substrate. Significant increases in
suspended particulate levels create
turbid plumes which are highly visible
and aesthetically displeasing. The

-extent and persistence of these adverse

impacts caused by discharges depend

" upon the relative increase in suspended

particulates above the amount occurring
naturally, the duration of the higher
levels, the current patterns, water level,
and fluctuations present when such
discharges occur, the volume, rate, and
duration of the discharge, particulate
deposition, and the seasonal timing of -
the discharge.

§ 230.22 Water.

 (a) Water is the part of the aquatlc
ecosystem in which organic and -
inorganic constituents are dissolved and
suspended. It constitutes part of the
liquid phase and is contained by the
substrate. Water forms partofa
dynamic aquatic life-supporting system.
Water clarity, nutrients and chemical
content, physical and biological content,
dissolved gas levels, pH, and
temperature contribute to its life-

S

- sustaining capabilities.

(b] Possible loss of environmental
characteristics and values: The -
discharge of dredged or fill material can
change the chemistry and the-physical
characteristics of the receiving water at
a disposal site through the introduction
of chemical constituents in suspended or
dissolved form. Changes in the clarity,
color, odor, and taste of water and the
addition of contaminants can reduce or
eliminate the suitability of water bodies
for populations of aquatic organisms,
and for human consumption, recreation,
and aesthetics. The introduction of
nutrients or organic material to the
water column as a result of the
discharge can lead to a high biochemical
oxygen demand (BOD), which in turn
can lead to reduced dissolved oxygen,
thereby potentially affecting the survival
of many aquatic organisms. Increases in
nutrients can favor one group of
organisms such as algae to the detriment
of other more desirable types such as -
submerged aquatic vegetation.
potentially causing adverse health

R



Federal Register / Vol. 45, No. 249 / Wednesday, December 24, 1980 / Rules and Regulations 85351

effects, objectionable tastes and odors, |

and other problems.

§ 230.23 Current patterns and water
circulation, -

(a) Current patterns and water
circulation are tHe physical movements
of water in the aquatic ecosystem,
Currents and circulation respond to
natural forces as modified by basin
shape and cover, physical and chemical
characteristics of water strata and
masses, and energy dissipating factors.

{b) Possible loss of environmental
characteristics and values: The )
discharge of dredged cr fill material cdn
modify current patterns and water
circulation by obstructing flow, changing
the direction or velocity of water flow,

- changing the direction or velocity of

water flow and circulation, or otherwise

~ changing the dimensions of a water

body. As a result, adverse changes can
occur in: location, structure, and
dynamics of aquatic communities;
shoreline and substrate erosion and
depositon rates; the deposition of
suspended particulates; the rate and
extent of mixing of dissolved and
suspended components of the water
body; and water stratification,

§ 230.24 Normal water fluctuations.

{(a) Normal water fluctuations in a

- natural aquatic system consist of daily,

seasonal, and annual tidal and flood
fluctuations in waterlevel. Biological
and physical components of such a
system are either attuned to or
characterized by these periodic water
fluctuations.

(b) Possible loss of environmental
characteristics and values: The
discharge of dredged or fill material can
alter the normal water-leve! fluctuation’
pattern of an area, resulting in
prolonged periods of inundation,
exaggerated extremes of high and low
water, or a static, nonfluctuating water
level. Such water level modifications
may change salinity patterns, alter

. erosion or sedimentation rates,

aggravate water temperature extremes,
and upset the nutrient and dissolved
oxygen balance of the aquatic
ecosystem. In addition, these
modifications can alter or destroy

communities and populations of aquatic .

animals and vegetation, induce
populations of nuisance organisms,
modify habitat, reduce food supplies,-
restrict movement of aquatic fauna,
destroy spawning areas, and change
adjacent, upstream, and downstream
areas.

§ 230.25 Salinity gradients,

(a) Salinity gradients form where salt
water from the ocean meets and mixes
with fresh water from land.

(b) Possible loss of environmental
characteristics and values: Obstructions
which divert or restrict flow of either
fresh or salt water may change existing
salinity gradients. For example, partial

. blocking of the entrance to an estuary or

river mouth that significantly restricts
the movement of the salt water into and
out of that area can effectively lower the
volume of salt water available for
mixing within that estuary, The
downstream migration of the salinity-
gradient can occur, displacing the
maximum sedimentation zone and
requiring salinity-dependent aquatic
biota to adjust to the new conditions,
move to new locations if possible, or
perish. In the freshwater zone, discharge
operations in the upstream regions can
have equally adverse impacts. A
significant reduction in the volume of
fresh water moving into an estuary
below that which is considered normal
can affect the location and type of
mixing thereby changing the
characteristic salinity patterns. The
resulting changed circulation pattern
can cause the upstream migration of the
salinity gradient displacing the maximim
sedimentation zone. This migration may
affect those organisms that are adapted
to freshwater environments. It may also
affect municipal water supplies.

Note.—Possible actions to minimize
adverse impacts regarding site characteristics
can be found in Subpart H.

Subpart D~Potential Impacts on
Biological Characteristics of the
Aquatic Ecosystem

Note.~The impacts described in this
subpart should be considered in making the
factual determinations and the findings of
compliance or non-compliance in Subpart B.

§ 230.30 Threatened and endangered
species. -

(a) An endangered species is a plant

or animal in danger of extinction
throughout all or a significant portion of
its range. A threatened species is one in
danger of becoming an endangered
species in the foreseeable future .
throughout all or a significant portion of
its range. Listings of threatened and
endangered species as well as critical
habitats are maintained by some
individual States and by the U.S. Fish
and Wildlife Service of the Department
of the Interior {codified annually at 50
CFR § 17.11). The Department of
Commerce has authority over some
threatened and endangered marine
mammals, fish and reptiles.
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{b) Possible loss of values: The major
potential impacts on threatened or
endangered species from the discharge
of dredged or fill material include:

(1) Covermg or otherwise du'ect!y
killing species;

{2) The impairment or destruction of
habitat to which these species are
limited. Elements of the aquatic habitat
which are particularly crucial to the
continued survival of some threatened
or endangered species include adequate
good quality water, spawning and
maturation areas, nesting areas,
protective cover, adequate and reliable
foad supply, and resting areas for
migratory species. Each of these
elements can be adversely affected by
changes in either the normal water
conditions for clarity, chemical content,
nutrient balance, dissolved oxygen, pH,
temperature, salinity, current patterns,
circulation and fluctuation, or the
physical removal of habitat: and
- {3) Facilitating incompatible activities.

{c} Where consultation with the
Secretary of the Interior occurs under
Section 7 of the Endangered Species
Act, the conclusions of the Secretary
concerning the impact(s) of the
discharge on threatened and endangered
species and their habitat shall be
considered final.

§ 230.31 Fish, crustaceans, mollusks and
other aquatic organisms in the food web. .

(a) Aguatic organisms in the food web
include, but are not limited to, finfish,
crustaceans, mollusks, insects, annelids,
planktonic organisms, and the plants
and animals on which they feed and
depend upon for their needs. All forms
and life stages of an organism,
throughout its geographic range, are
included in this category.

(b) Possible loss of values: The
discharge of dredged or fill material can
variously affect populations of fish,
crustaceans, mollusks and other food
web organisms through the release of
contaminants which adversely affect
adults, juveniles, larvae, or eggs, or
result in the establishment or
proliferation of an undesirable
competitive species of plant or animal at
the expense of the desired resident
species. Suspended particulates settling
on attached or buried eggs can smother

- the eggs by limiting or sealing off their

exposure to oxygenated water.
Discharge of dredged and {ill material
may result in the debilitation or death of
sedentary organisms by smothering,

_exposure to chemical contaminants in

dissolved or suspended form, exposure
to high levels of suspended particulates,
reduction in food supply, or alteration of
the substrate upon which they are
dependent. Mollusks are particularly
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sensitive to the discharge of material
during periods of reproduction and
growth and development due primarily .
to their limited mobility. They can be-
rendered unfit for human consumption
by tainting, by production and
accumulation of toxins, or by ingestion
and retention of pathogenic organisms,
viruses, heavy metals or persistent
synthetic organic chemicals. The
discharge of dredged or fill material can
redirect, delay, or stop the reproductive
and feeding movements of some species
of fish and crustacea, thus preventing
their aggregation in accustomed places
such as spawning or nursery grounds
and potentially leading to reduced
populations. Reduction of detrital
feeding species or other representatives
of lower trophic levels can impair the __.
flow of energy from primary consumers
to higher trophic levels. The reduction or
potential elimination of food chain
organism populations decreases the
overall productivity and nutrient export
capability of the ecosystem.

§ 230.32 Other wildlife.

(a) Wildlife associated with aquatic
ecosystems are resident and transient
mammals, birds, reptiles, and
amphibians.

(b) Possible loss of values: The
'discharge of dredged or fill material can
result in the loss or change of breeding
and nesting areas, escape cover, travel
corridors, and preferred food sources for
resident and transient wildlife species
associated with tHe aquatic ecosystem.
These adverse impacts upon wildlife
habitat may result from changes in
water levels, water flow and circulation,
salinity, chemical content, and substrate
characteristics and elevation. Increased
water turbidity can adversely affect
wildlife species which rely upon sight to
feed, and disrupt the respiration and
feeding of certain aguatic wildlife and
food chain organisms. The availability
of contaminants from the discharge of
dredged or fill material may lead to the
bicaccumulation of such contaminants
in wildlife. Changes in such physical
and chemical factors of the environment
may favor the introduction of
undesirable plant and animal species at
-the expense of resident species and
communities. In some aquatic
environments lowering plant and animal
species diversity may disrupt the normal
functions of the ecosystem and lead to
reductions in overall biological
productivity.

Note.—Possible actions to minimize .
adverse impacts regarding characteristics of

biolegical components of the aquatic
ecosystem can be found in Subpart H.

. Sub{)art E—Potential Impacts on

Special Aquatic Sites -

Note.—~The impacts described in this '
subpart should be considered in making the
factual determinations and the findings of
compliance or non-compliance in Subpart B.
The definition of special aquatic sites is
found in § 230.3(gq-1}.

§ 230.40 Sanctuaries and refuges.

-(a)-Sanctuaries and refuges consist of
areas designated under State and
Federal laws or local ordinances to be
managed principally for the preservation
and use of fish and wildlife resources.

{b) Possible loss of values:
Sanctuaries and refuges may be affected
by discharges of dredged or fill material

" which will:

(1) Disrupt the breeding, spawning,
migratory movements or other critical
life requirements of resident or transient
fish and wildlife resources;

(2) Create unplanned, easy and
incompatible human access to remote
aquatic areas;

(3) Create the need for frequent
maintenance activity;

{4) Result in the establishment of
undesirable competitive species of
plants and animals;

(5) Change the balance of water and

_land areas needed to provide cover,

food, and other fish.and wildlife habitat
requirements in a way that modifies
sanctuary or refuge management
practices;

(8) Result in any of the other adverse
impacts discussed in Subparts C and D
as they relate to a partlcular sanctuary
or refuge.

§230.41 Wetlands. -

{a)(1) Wetlands consist of areas that
are inundated or saturated by surface or
ground water at a frequency and
duration sufficient to suppart, and that
under normal circumstances do support,
a prevalence of vegetation typically
adapted for life in saturated soxl
conditions.

{2) Where wetlands are adjacent to
open water, they generally constitute the
transition to upland. The margin
between wetland and open water can
best be established by specialists

. familiar with the local environment.

particularly where emergent vegetation
merges with submerged vegetation over
a broad area in such places as the
lateral margins of open water,
headwaters, rainwater catch basins, and
groundwater seeps. The landward
margin of wetlands also can best be
identified by specialists familiar with
the local environment when vegetation
from the two regions merges over a
broad area.
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(3) Wetland vegetation consists of
plants that require saturated soils to
survive (obligate wetland plants) as well
as plants, including certain trees, that
gain a competitive advantage over
others because they can tolerate

. prolonged wet soil conditions and their

competitors cannot. In addition to plant
populations and communities, wetlands
are delimited by hydrolégical and
physical characteristics of the .
environment. These characteristics
should be considered when information .
about them is needed to supplement
information available about vegetation,

or where wetland vegetation has been
removed or is dormant. -

(b) Possible loss of values: The
discharge of dredged-or fill material in
wetlands is likely to damage or destroy
habitat and adversely affect the
biological productivity of wetlands
ecosystems by smothering, by -
dewatering, by permanently flooding, or
by altering substrate elevation or
periodicity of water movement. The
addition of dredged or fill material may
destroy wetland vegetation or result in

" advancement of succession to dry land

species. It may reduce or eliminate
nutrient exchange by a reduction of the
system’s productivity, or by altering’
current patterns and velocities.
Disruption or elimination of the wetland
system can degrade water quality by
obstructing circulation patterns that
flush large expanses of wetland
systems, by interfering with the

* filtration function of wetlands, or by

changing the aquifer recharge capability
of a wetland. Discharges can also

- change the wetland habitat value for

fish and wildlife as discussed in Subpart
D. When disruptions in flow and
circulation patterns occur, apparently
minor loss of wetland acreage may
result in major losses through secondary
impacts. Discharging fill material in
wetlands as part of municipal. industrial
or recreational development may modify
the capacity of wetlands to retain and
store floodwaters and to serve as a
buifer zone shielding upland areas from
wave actions, storm damage and
erosion.

§ 230.42 Mud flats

(a) Mud flats are broad flat areas
along the sea coast and in coastal rivers
to the head of tidal influence and in
inland lakes, ponds, and riverine
systems. When mud flats are inundated,
wind and wave action may resuspend
bottom sediments. Coastal mud flats are
exposed at extremely low tides and
inundated at high tides with the water
table at or near the surface of the
substrate, The substrate of mud flats"
contains organic material and particles
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smaller in size than sand. They are

either unvegetated or vegetated only by ~

algal mats.

(b) Possible loss of valueS' The
discharge of dredged or fill material can
cause changes in water circulation
patterns which may permanently flood
or dewater the mud flat or disrupt
periodic inundation, resulting in an
increase in the rate of erosion or
accretion. Such changes can deplete or
eliminate mud flat biota, foraging areas,
and nursery areas. Changes in
inundation patterns can affect the
chemical and biological exchange and
decomposition process occurring on the
mud flat and change the deposition of
suspended material affecting the
productivity of the area. Changes may
reduce the mud flat’s capacity to
dissipate storm surge runoff.

§ 230.43 Vegetated shallows.

{a) Vegetated shallows are
permanently inundated areas that under
normal circumstances support
communities of rooted aquatic
vegetatlon. such as turtle grass and
eelorass in estuarine or marine systems
as well as a number of freshwater
species in rivers and lakes.

(b) Possible loss of values: The

discharge of dredged or fill material can

smother vegetation and benthic
organisms. It may also create unsuitable
conditions for their continued vigor by:
(1) changing water circulation patterns;
(2) releasing nutrients that increase
undesirable algal populations; (3)
releasing chemicals that adversely
affect plants and animals; {4) increasing
turbidity levels, thereby reducing light
penetration and hence photosynthesis;
and (5) changing the capacity of a
vegetated shallow to stabilize bottom
materials and decrease channel
shoaling. The discharge of dredged or
fill material may reduce the value of
vegetated shallows as nesting,
spawning, nursery, cover, and forage
areas, as well as their value in
protecting shorelines from erosion and
wave actions. It may also encourage the
growth of nuisance vegetation.

§ 230.44 Coral reefs.

{a) Coral reefs consist of the skeletal
deposit, usually of calcareous or
silicaceous materials, produced by the
vital activities of anthozoan polyps or
other invertebrate organisms present in
growing portions of the reef.

(b) Possible loss of values: The
discharge of dredged or fill material can
adversely affect colonies of reef building
organisms by burying them, by releasing
contaminants such as hydrocarbons into
the water column, by reducing light
penetration through the water, and by

increasing the level of suspended
particulates. Coral organisms are
extremely sensitive to even slight
reductions in light penetration or
increases in suspended particulates.
These adverse effects will cause a loss
of productive colonies which in turn
provide habitat for many species of
highly specialized aquatic organisms.

§ 230.45 Ritfie and pool complexes.

(a) Steep gradient sections of streams
are sometimes characterized by riffle
and pool complexes. Such stream
sections are recognizable by their -
hydraulic characteristics. The rapid
movement of water over a coarse
substrate in riffles resulls in a rough
flow, a turbulent surface, and high
dissolved oxygen levels in the water.
Pools are deeper areas associated with
riffles. Pools are characterized by a
slower stream velocity, a steaming flow,
a smooth surface, and a finer substrate.
Riffle and pool complexes are
particularly valuable habitat for fish and
wildlife.

(b) Possible loss of values: Discharge
of dredged or fill material can eliminate

_riffle and pool areas by displacement,

hydrologic modification, or
sedimentation. Activities which affect
riffle and pocl areas and especially
riffle/pool ratios, may reduce the
aeration and filtration capabilities at the
discharge site and downstream, may
reduce stream habitat diversity, and
may retard repopulation of the disposal
site and downstream walers through

. sedimentation and the creation of

unsuitable habitat. The discharge of.
dredged or fill material which alters
stream hydrology may cause scouring or
sedimentation of riffles and pools.
Sedimentation induced through
hydrological modification or as a direct
result of the deposition of
unconsolidated dredged or fill material
may clog riffle and pool areas, destroy
habitats, and create anaerobic
conditions. Eliminating pools and
meanders by the discharge of dredged or
fill material cen reduce water holding
capacity of streams and cause rapid
runoff from a watershed. Rapid runoff
can deliver large quantities of flood
water in a short time to downstream
areas resulting in the destruction of
natural habitat, high property loss, and
the need for further hydraulic
modification.

Note.—Possible actions to minimize
adverse impacts on site or material
characteristics can be found in Subpart H.
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Subpart F—Potential Effects on
Human Use Characteristics

Note.—The effects described in this
subpart should be considered in making the
factual determinations and the findings of
compliance or non-compliance in Subpart E.

§ 230.50 Municipal and private water
supplies.

{a) Municipal and private water
supplies consist of surface water or

. ground water which is directed to the

intake of a municipal or private water
supply system.

(t) Possible loss of values: Discharges
can affect the quality of water supplies
with respect to color, taste, odor,
chemical content and suspended - —
particulate concentration, in such a way
as to reduce the fitness of the water for
consumption. Water can be rendered
unpalatable or unhealthy by the
addition of suspended particulates,
viruses and pathogenic organisms, and
disselved materials. The expense of
removing such substances before the
water is delivered for consumption can
be high. Discharges may also affect the
quantity of water available for
municipal and private water supplies. In
addition, certain commonly used water

. treatmerit chemicals have the potential

for combining with some suspended or
dissolved substances from dredged or
fill material to form other products that
can have a toxic effect on consumers.

§230.51 Recreational and commercial
fisheries,

{a) Recreational and commercial
fisheries consist of harvestable fish,
crustaceans, shellfish, and other aquatic
organisms used by man.

{b) Possible loss of values: The
discharge of dredged or fill materials
can affect the suitability of recreational
and commercial fishing grounds as
habitat for populations of consumable
aquahc organisms. Discharges can result
in the chemical contamination of
recreational or commercial fisheries.
They may also interfere with the
reproductive success of recreational and
commercially important aquatic species
through disruption of migration and
spawning areas. The introduction of
pollutants at critical times in their life
cycle may directly reduce populations cf
commercially important aquatic
organisms or indirectly reduce them by
reducing organisms upon which they
depend for food. Any of these impacts
can be of short duration or prolonged,
depending upon the physical and
chemical impacts of the discharge and
the biological availability of
contaminants to aquatic organisms.
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§230.52 Water-related recreation.

{a) Water-related recreation
encompasses activities undertaken for
amusement and relaxation. Activities
encampass two broad categories of use:
consumptive, e.g., harvesting resources
by hunting and fishing; and non-
comsumptive, e.g. canoeing and sight-
seeing. .

{b) Possible loss of values: One of the
more important direct impacts of
dredged or fill disposal is to impair or
destroy the resources which support
recreation activities. The disposal of
dredged or fill material may adversely
modify or destroy water use for
recreation by changing turbidity,
suspended particulates, temperature,
dissolved oxygen, dissolved materials,
toxic materials, pathogenic organisms, -
. quality of habitat, and the aesthetic
. qualities of sight, taste, odor. and color.

§230.53 Aesthetics.

{a) Aesthetics associated with the
aguatic ecosystem consist of the
perception of beauty by one or a
combination of the senses of sight,
hearing, touch, and smell. Aesthetics of
aquatic ecosystems apply to the quality
of life enjoyed by the general public and
property owmners.

(b] Paossible loss of values: The
discharge of dredged or fill material can
mar the beauty of natural aquatic
ecosystems by degrading water quality,
creating distracting disposal sites,
inducing inappropriate development,
encouraging unplanned and
incompatible human access, and by
destroying vital elements that contribute
to the compositional harmony or unity,
visual distinctiveness, or diversity of an
area. The discharge of dredged or fill -
material can adversely affect the
particular features, traits, or
characteristics of an aquatic area which
make it valuable to property owners."
Activities which degrade water quality,
disrupt natural substrate and
vegetational characteristics, deny
access ta or visibility of the resource, or
result in changes in odor, air quality, or
noise levels may reduce the value of an
aquatic area to private property owners.

§ 230.54 Parks, national and historical
monuments, national seashores, wilderness
areas, research sites, and similar
preserves, »

(a) These preserves consist of areas
designated under Federal and State
laws or local ordinances to be managed
for their aesthetic, educational,
historical, recreational, or scientific
valye. .

(b) Possible loss of values: The
discharge of dredged or fill material into
such areas may modify the aesthetic,

educational, historical, recreaticnal
and/or scientific qualities thereby
reducing or eliminating the uses for
which such sites are set aside and -
managed.

Note.—Possible actions to minimize
adverse impacts regarding site or material
characteristics ¢can be found in Subpart H.

Subpart G—Evaluation and Testing

§ 230.60 General evaluation of dredged or
till material.

The purpose of these evaluation
procedures and the chemical and
biological testing sequence outlined in
§ 230.61 is to provide information to
reach the determinations required By
§ 230.11. Where the results of prior
evaluations, chemical and biological
tests, scientific research, and experience
can provide information helpful in
making a determination, these should be
used. Such prior results may make new
testing unnecessary. The information
used shall be documented. Where the
same information applies to more than
one determination, it may be

- docamented once and referenced in

later determinations.

(a) If the evaluation under paragraph
(b) indicates the dredged or fill material
is not a carrier of contaminants, then the
required determinations pertaining to
the presence and effects of ‘
contaminants can be made without
testing: Dredged or fill material is most
likely to be free from chemical,
biclogical, or other pollutants where it is
composed primarily of sand, gravel, or
other naturally occurring inert material.
Dredged material so composed is
generally found in areas of high current
or wave energy such as streams with
large bed loads or coastal areas with
shifting bars and channels. However,
when such material is discolored or
contains other indications that
contaminants may be present, further
inquiry should be made.

{b) The extraction site chall be
examined in order to assess whether it
is sufficiently removed from sources of
pollution to pravide reasonable
assurance that the preposed discharge
material is not a carrier of
contaminants. Factors to be considered
include but are not limited to:

{1) Potential routes of contaminants or
contaminated sediments to the
extraction site, based on hydrographic
or other maps, aerial photography, or
other materials that show watercourses,
surface relief, proximity to tidal
movement, private and public roads,
location of buildings, municipal and .
industrial areas, and agricultural or
forest lands.
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{2) Pertinent results from tests
previously carried out on the material at
the extraction site, or carried out on
similar material for other permitted
projects in the vicinity. Materials shall

.be considered similar if the sources of

contamination, the physical
configuration of the sites and the
sediment composition of the materials
are comparable, in light of water
circulation and stratification, sediment
accumulation and general sediment
characteristics. Tests from other sites
may be relied on only if no changes
have occurred at the extraction sites to
render the results irrelevant.

{3} Any potential for significant
introduction of persistent pesticides
from land runoff or percolation; .

(4} Any records of spills or disposal of
petroleum products or substances
designated as hazardous under section
311 of the Clean Water Act {See 40 CFR
118); ’

{5} Information in Federal, State and
local records indicating significant
introduction of pollutants from
industries, municipalities, or other
sources, including types and amounts of
waste materials discharged along the
potential routes of contaminants to the
extraction site; and

(6) Any possibility of the presence of

-substantial natural deposits of minerals

or other substances which could be’
released to the aguatic environment in
harmful quantities by man-induced
discharge activities.

{c) To reach the determinations in -

§ 230.11 involving potential effects of the’
discharge on the characteristics of the
disposal site, the narrative guidance in
Subparts C-F shall be used along with
the general evaluation procedure in

§ 230.60 and, if necessary, the chemical
and biological testing sequence in

§ 230.61. Where the discharge site is
adjacent to the extraction site and
subject to the same sources of
contaminants, and materials at the-two
sites are substantially similar, the fact
that the material to be discharged may
be a carrier of contaminants is not likely
to result in degradation of the disposal
site. In such circumstances, when
dissolved material and suspended
particulates can be controlled to prevent
carrying pollutants to less contaminated
areas, testing will not be required.

{(d) Even if the § 230.60{b} evaluation
[previous tests, the presence of polluting
industries and information about their
discharge or runoff into waters of the
U.S., bioinventories, etc.) leads to the
conclusion that there is a high
probability that the material proposed
for discharge is a carrier of
contaminants, testing may not be
necessary if constraints are available to
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reduce contamination to acceptable
levels within the disposal site and to
prevent contaminants from being
transported beyond the boundaries of
the disposal site, if such constraints are
acceptable to the permitting authority .
and the Regional Administrator, and if
the potential discharger is willing and
able to implement such constraints.
However, even if tests are not
performed, the permitting authority must
still determine the probable impact of
the operation on the receiving aquatic
ecosystem. Any decision not to test
must be explained in the determinations
made under § 230.11.

§ 230.61 Chemical, biological, and physical
evaluation and testing. .

Note.—The Agency is today proposing
revised testing guidelines. The evaluation and
testing procedures in this section are based

_an the 1975 § 404(b}{1) interim final

_ Guidelines and shall remain in effect until the
. revised testing guidelines are published as

final regulations.

{a) No single test or approach can be
applied in all cases to evaluate the
effects of proposed discharges of
dredged or fill materials. This section
provides some guidance in determining
which test and/or evaluation procedures
are appropriate in a given case. Interim
guidance to applicants concerning the
applicability of specific approaches or
procedures will be furnished by the
permitting authority.

(b) Chemical-biological interactive
effects. The principal concerns of
discharge of dredged or fill material that
contain contaminants are the potential
effects on the water column and on
communities of aquatic organisms.

(1) Evaluation of chemical-biological

interactive effects. Dredged or fill -

material may be excluded from the
evaluation procedures specified in
paragraphs {(b}{2) and (3) of this section
if it is determined, on'the basis of the ~
evaluation in § 230.60, that the ~
likelihood of contamination by
contaminants is acceptably low, unless °
the permitting authority, after evaluating
and considering any comments received
from the Regional Administrator,
determines that these procedures are
necessary. The Regional Administrator
may require, on a case-by-case basis,
testing approaches and procedures by _
stating what additional informatjon is
needed through further analyses and
how the results of the analyses will be
of value in evaluating polermal
environmental effects,
If the General Evaluation indicates the
-presence of a sufficiently large number
. of chemicals to render impractical the .
identification of all contaminants by ~
chemical testing, information may be

obtained from bioassays in lieu of
chemical tests. .

(2) Water column effects. (i)
Sediments normally contain constituents
that exist in various chemical forms and
in various concentrations in several
locations within the sediment. An
elutriate test may be used to predict the
effect on water quality due to release of
contaminants from the sediment to the
water column. However, in the case of
fill material criginating on land which
may be a carrier of contaminants, a
water leachate test is appropriate.

_{ii) Major constituents to be analyzed
in the elutriate are those deemed critical

by the permitting authority, after
evaluating and considering any
comments received from the Regional
Administrator, and considering results
of the evaluation in § 230.60. Elutriate
concentrations should be compared to
concentrations of the same constituents

.in water from the disposal site. Results

should be evaluated in light of the
volume and rate of the intended
discharge, the type of discharge, the
hydrodynamic regime at the disposal
site, and other information relevant to

_the impact on water quality. The

permitting authority should consider the
mixing Zone in evaluating water column
effects. The permitting authority may
specify bioassays when such procedures
will be of value.

(3) Effects on benthos. The permitting
authority may use an appropriate
benthic bicassdy {including
bioaccumulation tests) when such
procedures will he of value in assessing
ecological effects and in establishing
discharge conditions. -

(c) Procedure for comparison of sites.

(1) When an inventory of the total
concentration of contaminants would be
of value in comparing sediment at the
dredging site with sediment at the
disposal site, the permitting authority
may require a sediment chemical
analysis. Markedly different
concentrations of contaminants between
the excavation and disposal sites may
aid in making an environmental
assessment of the proposed disposal
operation. Such differences should be
interpreted in terms of the potential for
harm as supported by any pertment
scientific literature.

(2) When an analysis of biological
community structure will be of value to
assess the potential for adverse
environmental impact at the proposed
disposal site, a comparison of the
bialogical characteristics between the
excavation and disposal sites may be -
required by the permitting authority.
Biological indicator species may be
useful in evaluating the existing degree

. of stress at both sites. Sensitive species

m

representing community components
colonizing various substrata types
within the sites should be identified as
possible bioassay organisms if tests for
toxicity are required. Community -
structure studies should be performed
only when they will be of value in
determining discharge conditions. This
is particularly applicable to large
quantities of dredged material known to
contain adverse quantities of toxic

‘materials. Community studies should

include benthic organisms such as
microbiota and harvestable shellfish
and finfish. Abundance, diversity, and
distribution should be documented and
correlated with substrate type and other
appropriate physical and chemical -
environmental characteristics.

(d) Physical tests and evaluation. The
effect of a discharge of dredged or fill
material on physical substrate
characteristics at the disposal site, as-
well as on the water circulation,
fluctuation, salinity, and suspended
particulates content there, is important
in making factual determinations in
§ 230.11. Where information on such
effects is not otherwise available to
make these factual determinations, the

" permitting authority shall require

appropriate physical tests and
evaluations as are justified and deemed
necessary. Such tests may include sieve
tests, settleability tests, compaction
tests, mixing zone and suspended
particulate plume determinations, and
site assessments of water flow,
circulation, and salinity characteristics.

Subpart H—Actxons To memlze
Adverse Effects

Note.——There are many actions which can
be undertaken in response to § 203.10{d) to
minimize the adverse effects of discharges of
dredged or fill material. Some of these,
grouped by type of activity, are listed in this
subpart.

§230.70 Actions concerning the location

. of the discharge.

The effects of the discharge can be
minimized by the choice of the disposal .
site. Some of the ways to accomplish
this are by:

{a} Locating and conﬁmng the
discharge to minimize smothering of
organisms;

(b) Designing the discharge to avoxd a
disruption of periodic water inundation
patterns;

{c} Selecting a dxsposal site that has
been used previously for dredged
material discharge; -

(d) Selecting a disposal site at which
the substrate is composed of material
similar to that being discharged, such as
discharging sand on sand or mud on
mud;
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(e) Selecting the disposal site, the
discharge point, and the method of
discharge to minimize the extent of any
plume;

(f) Designing the discharge of dredged

or fill material to minimize or prevent
the creation of standing bodies of water
in areas of normally fluctuating water
levels, and minimize or prevent the
drainage of areas subject to such
fluctuations.

§ 230.71 Actions concerning the material
to be discharged.

The effects of a discharge can be
minimized by treatment of, or
limitations on the material itself, such
as:

{a) Disposal of dredged material in
such a manner that physiochemical
conditions are maintained and the
potency and availability of pollutants
are reduced.

(b) Limiting the solid, lxqmd and
gaseous components of material to be

discharged al a particular site;

" {c) Adding treatment substances to
the discharge material;

(d) Utilizing chemical flocculants to
enhance the deposition of suspended
particulates in diked disposal areas.

§ 230,72 Actions controlling the material -
after discharge.

The effects of the dredged or fill
material after discharge may be
controlled by:

. {8) Selecting discharge methods and
disposal sites where the potential for
erosion, slumping or leaching of
materials into the surrounding aquatic
ecosystem will be reduced. These sites
or methods include, but are not limited
to:

(1) Using containment levees, sediment
basins, and cover crops to reduce
erosion;

{2) Using lined containment areas to
reduce leaching where leaching of
chemical constituents from the
discharged material is expected to be a
problem:

(b) Capping in-place contaminated
material with clean material or
selectively discharging the most
contaminated material first to be capped
with the remaining material:

(c) Maintaining and containing
discharged material properly to prevent
point and nonpoint sources of pollution;

{(d) Timing the discharge to minimize
impact, for instance during periods of
unusual high water flows, wind, wave,
and tidal actions.

§ 230,73 Actions affecting the method of
dispersion.

The effects of a discharge can be
minimized by the manner in which it is
dispersed, such as:

{a) Where environmentally desirable,
distributing the dredged material widely
in a thin layer at the disposal site to
maintain natural substrate contours and
elevation; ‘

{b} Orienting a dredged or {ill material
mound to minimize undesirable
obstruction to the water current or
circulation pattern, and Ltiliz;ng natural
bottom contours to minimize the size of
the mound;

(€) Using silt screens or other
appropnate methods to confine
suspended particulate/turbidity to a
small area where settling or removal can
occur;

(d) Making use of currents and
circulation patterns to mix, disperse and
dilute the discharge;

(e} Minimizing water column turbidity
by using a submerged diffuser system. A
similar effect can be accomplished by
submerging pipeline discharges or

" otherwise releasing materials near the

bottom:

{f) Selecting sites or manaomg
discharges to confine and minimize the
release of suspended particulates to give
decreased turbidity levels and to
maintain light penetration for organisms:

{g) Setting limitations on the amount
of material to be discharged per unit of
time or volume of receiving water. .

§230.74 Actions related to technology.

Discharge technology should be
adapted to the needs of each site. In
determining whether the discharge
operation sufficiently minimizes adverse
environmental impacts, the applicant
should consider:

(a) Using appropriate equipment or
machinery, including protective devices,
and the use of such equipment or
machinery in activities related to the
discharge of dredged or fill material;

(b} Employing appropriate
maintenance and operation on
equipment or machinery, including
adequate training, staffing, and working
procedures;

{c) Using machinery and techniques
that are especially designed to reduce
damage to wetlands. This may include
machines equipped with devices that
scatter rather than mound excavated
materials, machines with specially
designed wheels or tracks, and the use
of mats under heavy machines to reduce
wetland surface compaction and rutting;

(d) Designing access roads and
channel spanning structures using
culverts, open channels, and diversions
that will pass both low and high water
flows, accommodate fluctuating water
levels. and maintain circulation and
faunal movement;
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(e} Employing appropriate machinery
and methods of transport of the material
for discharge.

§ 230.75 Actions affecting plant and
animail populations.

Minimization of adverse effects on
populations of plants and animals can
be achieved by:

(a) Avoiding changes in water current
and circulation patterns which would
interfere with the movement of animals;

(b) Selecting sites or managing
discharges to prevent or avoid creating
habitat conducive to the development of
undesirable predators or species which
have a competitive edge ecologically
over indigenous plants or animals;

{c) Avoiding sites having unique
habitat or other value, including habitat
of threatened or endangered species; -

{d) Using planning and construction
practices to institute habitat
development and restoration to produce
a new or madified environmental state
of higher ecological value by
displacement of some or all of the
existing environmental characteristics.
Habitat development and restoration
techniques can be used to minimize
adverse impacts and to compensate for
destroved habitat. Use techniques that
have been demonstrated to be effective
in circumstances similar to thase under
consideration wherever possible. Where
proposed development and restoration
techniques have not yet advanced to the
pilot demonstration stage, initiate their
use on a small scale to allow corrective
action if unanticipated adverse impacts
occur. .

{e) Timing discharge to avoid
spawning or migratior seasons and
other biologically critical time periods;

(f) Avoiding the destruction of
remnant natural sites within areas
already affected by development.

§ 230.76 Actions affecting human use.
Minimization of adverse effects on

human use potential may be achieved

(a) Selecting discharge sites and
following discharge procedures to
prevent or minimize any potential
damage to the aesthetically pleasing
features of the aquatic site {e.g.
viewscapes), particularly with respect to
water quality;

(b} Selecting disposal sites which are
not valuable as natural aquatic areas;

{c) Timing the discharge to avoid the
seasons or periods when human
recreational activity associated with the
aquatic site is most important;

{d) Following discharge procedures
which avoid or minimize the disturbance
of aesthetic features of an aquatic site or
ecosystem.
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(e) Selecting sites that will not be
detrimental or increase incompatible
human activity. or require the need for
frequent dredge or fill maintenance
activity in remote fish and wildlife
areas;

(f) Locating the disposal site outside
of the vicinity of a public water supply
intake.

§ 230.77 Other actions.

(a) In the case of fills, controlling
runoff and other discharges from
activities to be conducted on the fill;

(b) In the case of dams, designing
water releases to accommodate the
needs of fish and wildlife.

(c) In dredging projects funded by
Federal agencies other than the Corps of
Engineers, maintain desired water
quality of the return discharge through
agreement with the Federal funding
authority on scientifically defensible
pollutant concentration levels in
addition to any applicable water quality
standards. .

{d) When a significant ecological
change in the aquatic environmentis _
proposed by the discharge of dredged or
fill material, the permitting authority
should consider the ecosystem that will
be lost as well as the environmental
benefits of the new system.

Subpart l—Planning To Shorten Permit ~

Processing Time

§ 230.80 Advanced identification of
disposal areas. : :

(a) Consistent with these Guidelines,
EPA and the permitting authority, on
their own initiative or at the request of
any other party and after consultation
with any affected State that is not the
permitting authority, may identify sites
which will be considered as:

(1) Possible future disposal sites,
including existing disposal sites and
non-sensitive areas; or

(2) Areas generally unsuitable for
disposal site specification;

(b) The identification of any area as a
possible future disposal site should not
be deemed to constitute a permit for the
discharge of dredged or fill material
within such area or a specification of a
disposal site. The identification of areas
that generally will not be available for -
disposal site specification should not be
deemed as prohibiting applications for
permits to discharge dredged or fill
" material in such areas, Either type of
identification constitutes information to
facilitate individual or General permit
application and processing.

(c) An appropriate public notice of the
proposed identification of such areas
shall be issued;

{d) To provide the basis for advanced
identification of disposal areas, and
areas unsuitable for disposal, EPA and
the permitting authority shall consider
the likelihood that use of the area in
question for dredged or fill material
disposal will comply with these
Guidelines. To facilitate this analysis,
EPA and the permitting authority should
review available water resources
management data including data
available from the public, other Federal
and State agencies, and information
from approved Coastal Zone
Management programs and River Basin
Plans.

(e} The permitting authority should
maintain a public record of the
identified areas and a written statement
of the basis for identification.

{FR Doc. 8040001 Filed 12-25-80; 8:43 ami
BILLING CODE 6550~01-8
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Appendix 6: Application Form for a Corps of Engineers Permit

APPLICATION FOR A DEPARTMENT OF THE ARMY PERMIT

Form Approved - Office of
_ For use of this form, see EP 1145-2-1

Mgmt & Budget No. 49-R0420

The Department of the Army permit program is authorized by Section 10 of the River and Harbor Act of 1899, Section 404 of

P. L. 92-500 and Section 103 of P, L, 92—-532, These !aws require permits authorizing structures and work in or affecting navigabie -
waters of the United States, the discharge of dredged of fill material into waters of the United States, and the transportation of
dredged material for the purpose of dumping it into ocean waters. Information provided in ENG Form 4345 will be used in evaluating
the application for a permit, Information in the application is made a matter of public record through issuance of a public notice,
Disclosure of the information requested is voluntary; however, the data requested are necessary in order to communicate with the

applicant and to evaluate the pemnit application. If necessary information is not provided, the pemit application cannot be pro—
cessed nor can a permit be issued,

One set of original drawings or good reproduciblie copies which show the location and character of the proposed activity must
be attached to this application {see sample drawings and checklist) and be submitted to the District Engineer having jurisdiction
over the location of the proposed activity, An application that is not completed in full will be retumed.

+ Application number (To be assigned by Corps) 2. Date 3. For Corps use only.

Day Mo. Yr.

4, Name and address of applicant, 5. Name, address and titie of authorized agent.

Telephone no. during business hours Telephone no. during business hours

6. Describe in detail the proposed activity, its purpose and intended use {private, public, commercial or other) including descrip~
tion of the type of structures, if any to be erected on fills, or pile or float—supported platforms, the type, composition and

quantity of materials to be discharged or dumped and means of conveyance, and the source of discharge or fill material, If
additional space is needed, use Block 14.

7. Names. addresses and telephone numbers of adjoining property owners, lessees, etc., whose property also adjoins the waterway.

8. Location where proposed activity exists or will accur.

Address: Tax Assessors Description: {{f known)
Street, road or other descriptive location Map No, Subdiv. No. Lot No.
In or near city or town Sec, Twp. Rge.
County © State Zip Code

9. Name of waterway at location of the activity.
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10. Date activity is proposed to commence,

Date activity is expected to be completed

1%. Is any portion of the activity for which authorization is sought now complete? D YES D NO
I answer is ‘“Yes'' give reasons in the remark section, Month and year the activity was completed
. Indicate the existing work on the drawings.

12, List all approvals or certifications required by other federal, interstate, state or local agencies for any structures, construc—
tion, discharges, depasits or other activities described in this application,

Issuing Agency Type Approval tdentification No. Date of Application Date of Approval

13. Has any agency denied approval for the activity described herein or for any activity directly related to the activity
described herein?

D Yes D No “(If “Yes’* explain in remarks)

14. Remarks or additional information,

15, Application is hereby made for a permit or permits to authorize the activities described herein, | certify that | am familiar
with the information contained in this application, and that to the best of my knowledge and belief such information is true,
complete, and accurate. | further certify that | possess the authority to undertake the proposed activities,

Signature of Applicant or Authorized Agent

The application must be signed by the applicant; however, it may be signed by a duly authorized agent {named in Item 5)
if this form is accompanied by a statement by the applicant designating the agent and agreeing to furmish upon request,
supplemental information in support of the application,

18 U. S, C, Section 1001 provides that: Whoever, in any manner within the jurisdiction of any department or agency

of The United States knowingly and willfully falsifies, conceals, or covers up by any trick, scheme, or device a material fact
or makes any false, fictitious or fraudulent statements or representations or makes or uses any false writing or document
knowing same to contain any failse fictitious or fraudulent statement or entry, shall be fined not more than $10,000 or
imprisioned not more than five years, or both, Do not send a permit processing fee with this appiication, The appropriate
fee will be assessed when a pemit is issued,
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Appendix 7: Statement of Purpose of Alaska Wetlands Task Force

WETLANDS TASK FORCE

Statement of Purpose

The Wetlands Task Force is organized to assure cooperation
and communication between State, federal and local
agencies, business interests and citizens in the use and
management of Alaska's wetland areas.

The goal of the Task Force is to assure protection of

Alaska's wetland resources, as provided in federal and
State law, while preventing or minimizing unnecessary

delay in the approval of projects.

The goals of the Task Force are to:

1. Determine appropriate type and scale of wetland
mapping efforts, priority areas for mapping, and
areas for which general permits could be developed;

2. Assist and encourage local management plans for
wetlands areas, incorporating applicable State and
federal standards;

3. Develop a "single-window" for permit applicants and
provide other necessary services to eliminate public
confusion and lost time;

4. Provide increasad public information on the values
of wetlands, and the purpose and methods of wetlands
management programs;

5. Streamline and simplify permit processes, applications
and procedures to simplify compliance with the law
as much as possible; and

6. Train State, federal and local officials to better
carry out assigned wetlands management responsibilities.
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Appendix 8:

Executive Order on Wetlands, Number 11990

(Published in Volume 42, page 26961, of the Federal Register, 1977)

Statement by the President

Accompanying
Executive Order 11990

The Nation’s coastal and inland wetlands are vital
natural resources of critical importance to the peo-
pie of this country. Wetlands are areas of great na-
tural productivity, hydrological utility, and environ-
mental diversity, providing naturai flood control,
improved water quality, recharge of aquifers, flow
stabilization of streams and rivers, and habitat for
fish and wildlife resources. Wetlands contribute to
the production of agricultural products and timber,
and provide recreational, scientific, and aesthetic re-
sources of national interest.

The unwise use and development of wetlands will
destroy many of their special qualities and important
natural functions. Recent estimates indicate that the
United States has already lost over 40 percent of our
120 million acres of wetlands inventoried in the
1950’s. This piecemeal alteration and destruction of

wetlands through draining, dredging, filling, and
other means has had an adverse cumulative impact
on our natural resources and on the quality of hu-
man life.

The problem of loss of wetlands arises mainly
from unwise land use practices. The Federal Gov-
ernment can be responsible for or can influence
these practices in the construction of projects, in the
management of its own properties, and in the pro-
visions of financial or technical assistance.

In order to avoid to the extent possible the long
and short term adverse impacts associated with the
destruction or modification of wetlands and to avoid
direct or indirect support of new construction in
wetlands wherever there is a practicable alternative,
I have issued an Executive order on the protection
of wetlands.

Protection of Wetlands:
Executive Order 11990

By virtue of the authority vested in me by the
Constitution and statutes of the United States of
America, and as President of the United States of
America, in furtherance of the National Environ-
mental Policy Act of 1969, as amended (42 U.S.C.
4321 et seq.), in order to avoid to the extent
possible the long and short term adverse impacts
associated with the destruction or modification of
wetlands and to avoid direct or indirect support of
new construction in wetlands wherever there is a

practicable alternative, it is hereby ordered as fol-
lows:
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SECTION 1. (a) Each agency shall provide leader-
ship and shall take action to minimize the destruc-
tion, loss or degradation of wetlands, and to pre-
serve and enhance the natural and beneficial values
of wetlands in carrying out the agency’s responsibil-
ities for (1) acquiring, managing, and disposing of
Federal lands and facilities; and (2) providing Fed-
erally undertaken, financed, or assisted construction
and improvements; and (3) conducting Federal ac-
tivities and programs affecting land use, including
but not limited to water and related land resources
planning, regulating, and licensing activities.



(b) This Order does not apply to the issuance by
Federal agencies of permits, licenses, or allocations

" to private parties for activities involving wetlands on
non-Federal property.

Sec. 2. (a) In furtherance of Section 101(b)(3)
of the National Environmental Policy Act of 1969
(42 US.C. 4331(b)(3)) to improve and coordinate
Federal plans, functions, programs and resources to
the end that the Nation may attain the widest range
of beneficial uses of the environment without deg-
radation and risk to health or safety, each agency,
to the extent permitted by law, shall avoid under-
taking or providing assistance for new construction
located in wetlands unless the head of the agency
finds (1) that there is no practicable alternative to
such construction, and (2) that the proposed action
includes all practicable measures to minimize harm
to wetlands which may result from such use. In
making this finding the head of the agency may take
into account economic, environmental and other
pertinent factors.

{(b) Each agency shall also provide opportunity
for early public review of any plans or proposals for
new construction in wetlands in accordance with
Section 2(b) of Executive Order No. 11514, as
amended, including the development of procedures
to accomplish this objective for Federal actions
whose impact is not significant enough to require
the preparation of an environmental impact state-
ment under Section 102(2) (C) of the National En-
vironmental Policy Act of 1969, as amended.

SEc. 3. Any requests for new authorizations or
appropriations transmitted to the Office of Manage-
ment and Budget shall indicate, if an action to be
proposed will be located in wetlands, whether the
proposed action is in accord with this Order.

SeEc. 4. When Federally-owned wetlands or por-
tions of wetlands are proposed for lease, easement,
right-of-way or disposal to non-Federal public or
private parties, the Federal agency shall (a) refer-
ence in the conveyance those uses that are restricted
under identified Federal, State or local wetlands
regulations; and (b) attach other appropriate re-
. strictions to the uses of properties by the grantee or
purchaser and any successor, except where prohib-
ited by law; or (c) withhold such properties from
disposal.
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Sec. 5. In carrying out the activities described in
Section 1 of this Order, each agency shall consider
factors relevant to a proposal’s effect on the survival
and quality of the wetlands. Among these factors
are:

(a) public health, safety, and welfare, including
water supply, quality, recharge and discharge; pol-
lution; flood and storm hazards; and sediment and
erosion,;

(b) maintenance of natural systems, including
conservation and long term productivity of existing
flora and fauna, species and habitat diversity and
stability, hydrologic utility, fish, wildlife, timber,
and food and fiber resources; and

{c) other uses of wetlands in the public interest,
including recreational, scientific, and cultural uses.

SEC. 6. As allowed by law, agencies shall issue or
amend their existing procedures in order to comply
with this Order. To the extent possible, existing
processes, such as those of the Council on Environ-
mental Quality and the Water Resources Council,
shall be utilized to fulfill the requirements of this
Order.

SEC. 7. As used in this Order:

(a)The term “agency” shall have the same mean-
ing as the term “Executive agency” in Section 105
of Title 5 of the United States Code and shall in-
clude the military departments; the directives con-
tained in this Order, however, are meant to apply
only to those agencies which perform the activities
described in Section 1 which are located in or affect-
ing wetlands.

(b) The term “new construction” shall include
draining, dredging, channelizing, filling, diking, im-
pounding, and related activities and any structures
or facilities begun or authorized after the effective
date of this Order.

(c) The term “wetlands” means those areas that
are inundated by surface or ground water with a fre-
quency sufficient to support and under normal cir-
cumstances does or would support a prevalence of
vegetative or aquatic life that requires saturated or
seasonally saturated soil conditions for growth and
reproduction. Wetlands generally include swamps,
marshes, bogs, and similar areas such as sloughs,
potholes, wet meadows, river overflows, mud flats,
and natural ponds.

SEc. 8. This Order does not apply to projects
presently under construction, or to projects for



which all of the funds have been appropriated
through Fiscal Year 1977, or to projects and pro-
grams for which a draft or final environmental im-
pact statement will be filed prior to October 1, 1977.
The provisions of Section 2 of this Order shall be
implemented by each agency not later than October
1, 1977.

SEC. 9. Nothing in this Order shall apply to as-
sistance provided for emergency work, essential to
save lives and protect property and public health
and safety, performed pursuant to Section 305 and
306 of the Disaster Relief Act of 1974 (88 Stat.
148, 42 U.S.C. 5145 and 5146).

SEC. 10. To the extent the provisions of Sections
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2 and 5 of this Order are applicable to projects
covered by Section 104 (h) of the Housing and Com-
munity Development Act of 1974, as amended (88
Stat. 640, 42 U.S.C. 5304(h)), the responsibilities
under those provisions may be assumed by the
appropriate applicant, if the applicant has also as-
sumed, with respect to such projects, all of the re-
sponsibilities for environmental review, decision-
making, and action pursuant to the National
Environmental Policy Act of 1969, as amended.

JimMMyY CARTER
The White House,
May 24, 1977.
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